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DEPARTMENT  OF  ENERGY 

10  CFR  Part  205 

Administrative  Procedures  and 
Sanctions;  1980  Interpretations  of  the 
General  Counsel 

agency:  Department  of  Energy. 
action:  Notice  of  Interpretations. 

SUMMARY:  Attached  are  interpretations 
and  responses  to  petitions  for 
reconsideration  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  under  10  CFR  Part  205,  Subpart 
F,  during  the  period  October  1, 1980 
through  October  31, 1980. 

Appendix  C  identifies  those  requests 
for  interpretation  which  have  been 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
5E052,  Washington,  D.C.  20585  (202]  252- 
2931. 

SUPPLEMENTARY  INFORMATION: 

Interpretations  issued  pursuant  to  10 
CFR  Part  205,  Subpart  F,  are  published 
in  the  Federal  Register  in  accordance 
with  the  editorial  and  classiHcation 
criteria  set  forth  in  42  FR  7923  (February 
8, 1977),  as  modified  in  42  FR  46270 
(September  15, 1977). 


Interpretation  1980-33 
To:  Eugene  Water  &  Electric  Board 
Regulations  Interpreted:  10  CFR  490.5(c].  (y); 
490.18(a)(4):  490.43 

Code:  GCW-^I — Emergency  Building 
Temperature  Restrictions,  Solar  Energy 
Exemption 

Facts 

The  Eugene  Water  &  Electric  Board 
(EWEB)  is  a  municipal  utility  which  generates 
steam  and  electricity  in  the  Eugene- 
Springfield  area  of  Oregon.  EWEB  generates 
steam  that  is  used  in  EWEB's  corporate 
buildings  and  is  sold  to  EWEB  utility 
customers.  EWEB’s  plant  consists  of  two 
wood  waste  or  “hogged  fuel"  boilers  capable 
of  producing  300,000  pounds  of  steam  per 


These  interpretations  depend  for  their 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  (10  CFR  205.84(a](2]]  and 
may  be  rescinded  or  modified  at  any 
time  (§  205.85(d}].  Only  the  persons  to 
whom  interpretations  are  addressed  and 
other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them  (§  205.85(c]).  An 
interpretation  is  modified  by  a 
subseqent  amendment  to  the  regulation 
or  ruling  interpreted  thereby  to  the 
extent  that  the  interpretation  is 
inconsistent  with  the  amended 
regulation  or  ruling  (§  205.85(e)].  The 
interpretations  published  below  are  not 
subject  to  administrative  appeal. 

The  responses  to  petitions  for 
reconsideration  published  herein  have 
been  issued  in  accordance  with  the 
provisions  set  forth  in  10  CFR  205.85(f). 

It  should  be  emphasized  that  the 
reconsideration  procedure  is  not  the 
equivalent  of  an  administrative  appeal, 
but  merely  provides  a  mechanism  to 
insure  than  no  inadvertent  errors  are 
made  which  affect  the  validity  of  the 
interpretation. 

Issued  in  Washington,  D.C.,  November  5, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 


hour  of  operation.  The  hogged  fuel  used  by 
EWEB  is  a  form  of  wood-waste  garbage.  The 
steam  generated  by  the  hogged  fuel  plant  is 
sold  to  EWEB's  customers.  Steam  is  supplied 
to  customers  throughout  the  calender  year 
and  constitutes  the  sole  source  of  energy  for 
heating  purposes  to  EWEB's  customers.  *  - 
Since  EWEB's  steam  heat  system  load  is  less 
than  its  boiler  capacity,  EWEB  has  sufficient 
capacity  to  generate  electricity  using  wood 
waste  fuel  whenever  necessary.  EWEB's 
corporate  buildings  use  a  combination  of 
steam  and  electric  heat.  The  percentage  of 
steam  heat  used  is  estimated  to  be  65  percent. 


’  One  EWEB  customer  also  uses  steam  in  a 
covered  building  during  summer  months  for  cooling. 


Electricity  used  in  EWEB's  corporate 
buildings  is  derived  solely  from  EWEB's 
hc^ed  fuel  generators.  This  electricity  is 
transmitted  to  a  nearby  substation  which 
physically  connects  to  EWEB's  corporate 
buildings.  Steam  customers  also  purchase 
electricity  from  EWEB.  However,  such  energy 
is  obtained  from  EWEB's  melded 
transmission  grid  system  containing  hydro, 
thermal,  and  hogged  fuel  electricity. 

Electricity  purchased  from  the  EWEB 
electrical  grid  is  used  for  lighting  and 
equipment  operation,  and  with  one  exception, 
is  not  used  for  space  heating  by  EWEB  steam 
heat  customers. 

Issue 

Are  buildings  that  are  heated  by  the  steam 
produced  from  "hogged  fuel"  exempt  from 
Emergency  Building  Temperature  Restrictions 
pursuant  to  the  solar  energy  exemption  set 
forth  in  10  CFR  490.18(a)(4)? 

Interpretation 

Buildings  owned  and  operated  by  EWEB 
and  its  customers  that  are  heated  or  cooled 
solely  by  the  steam  or  electricity  produced 
from  hogged  fuel  are  exempt  from  the 
Department  of  Energy's  (DOE)  Emergency 
Building  Temperature  Restrictions  (EBTR). 

The  production  of  steam  heat  or  electricity 
from  hogged  fuel  is  an  indirect  use  of  solar 
energy,  and  buildings  capable  of  using  solar 
energy  are  exempt  from  the  EBTR  pursuant  to 
10  CFR  490.18(a)(4).  Since  an  exemption  from 
the  EBTR  must  be  claimed  individually  by 
owner-operators  for  persons  defined  and 
discussed  in  10  CFR  490.5  and  490.31(c), 

EWEB  and  each  of  its  customers  must  claim 
an  exemption  from  the  EBTR. 

Section  201  of  the  Energy  Policy  and 
Conservation  Act,  Pub.  L  No.  94-163,  as 
amended,  42  U.S.C.  6201,  authorizes  the 
President  to  develop  energy  conservation 
contingency  plans.  The  EBTR  were  published 
at  44  FR  39354  (July  5, 1979]  and  became 
effective  July  16, 1979, 44  FR  41205  (July  16, 
1979),  pursuant  to  Presidential  Proclamation 
No.  4667, 44  FR  40629  (July  12, 1979).  The 
President  issued  Proclamation  No.  4750  on 
April  15, 1980,  45  FR  26019  (April  17, 1980) 
continuing  the  EBTR  in  efrect  until  January 
16, 1981,  unless  earlier  rescinded. 

The  objective  of  the  EBTR  is  the 
achievement  of  significant  and  immediate 
reductions  in  energy  demand.  These 
regulations  further  this  objective  by  reducing 
the  demand  for  electricity  and  heating  oil  in 
winter  and  during  the  cooling  season.  44  FR 
39354,  39355  (July  5, 1979).  However,  heating, 
ventilating,  and  air-conditioning  (HVAC) 
systems  will  save  energy  when  solar  energy 
provides  the  only  source  to  heat  or  cool  a 
building. 

The  heating  and  cooling  restrictions 
applicable  to  buildings  with  HVAC  systems 
are  set  forth  in  10  CFR  Part  490,  Subpart  B. 
These  regulations  provide  that  no  building 
operator  may  set  space-conditioning  control 
devices  so  that  energy  is  consumed  to  raise 
the  room  temperature  above  65°  F,  or  to  lower 
the  room  temperature  below  78°  F.  EWEB's 


Appandix  A— Interpretations 


Number 

To 

Date 

Category 

File  No. 

1960-33 _ _ _  Eugene  Water  t  Electric  Board . . . .  Oct  2 . . . . Conservation .  A-S12 

1980-34 . . .  OeLozier  Chevron  Station .  Oct  7 _ _ _  Allocation . .  A-516 


1980-35 . . 

Oct  7,„.  _ 

... 

A-533 

1980-36 . 

1930-37 . 

.  Or  17 . . 

A-549 

1980-38 

On  PI 

A-469 

1980-39 

On  PI 

A-530 

1980-40 

.  Oct  22 . 

A-sea 

1980-41 

_  Oct.  29 . 

A-563 

/ 
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corporate  buildings  and  the  majority  of 
EWEB’s  customers  are  covered  by  the 
heating  and  cooling  restrictions  of  Subpart  B. 
For  purposes  of  Part  490,  "Covered  building" 
is  deHned  in  10  CFR  490.5(c]  as  follows: 

“Covered  building"  means  every  building 
or  portion  of  a  building,  but  excludes 
residential  buildings,  hotels  or  other  lodging 
facilities,  hospitals  and  health  care  facilities, 
elementary  schools,  nursery  schools  and  day- 
care  centers,  and  such  other  buildings  and 
facilities  as  the  Secretary  may  by  rule 
determine.  .  .  . 

The  hogged  fuel  which  produces  the  steam 
for  the  covered  buildings  operated  by  EWEB 
and  its  customers  is  a  type  of  "Solar  energy" 
as  defined  in  10  CFR  490.5(y): 

“Solar  energy"  means  energy  derived  from 
the  sun  directly  through  the  solar  heating  or 
air,  water  or  other  fluids;  indirectly  through 
the  use  of  electricity  produced  by  solar 
photovoltaic  or  solar  thermal  processes;  or 
indirectly  through  the  use  of  wind,  biomass  or 
small  scale  waterpower.  (Emphasis  added.) 

Hogged  fuel  is  a  form  of  wood-waste 
garbage.  Biomass  is  specifically  described  in 
the  preamble  to  include  wood.  44  FR  39354, 
39356  (July  5, 1979).  Therefore,  hogged  fuel 
qualifies  as  biomass  and  falls  within  the 
definition  of  solar  energy. 

Buildings  that  would  otherwise  be  covered 
by  the  EBTR  are  exempt  if  they  use  solar 
energy.  The  solar  energy. exemption  from  the 
heating  and  cooling  restrictions  is  set  forth  in 
10  CFR  490.18(a)(4): 

(a)  The  requirements  of  this  Subpart  shall 
not  apply  to: 

***** 

(4)  Buildings  containing  HVAC  systems 
capable  of  using  solar  energy,  but  only  during 
those  periods  when  solar  energy  provides  the 
only  source  of  heating  or  cooling  energy. 
(Emphasis  added.) 

The  steam  energy  produced  by  EWEB’s 
hogged  fuel  system  and  used  in  EWEB's 
corporate  buildings  and  customer  buildings 
and  the  electricity  generated  by  EWEB’s 
hogged  fuel  system  used  in  EWEB’s  corporate 
buildings  constitutes  an  indirect  use  of  solar 
energy  as  deBned  in  10  CFR  4g0.5(y). 
Therefore,  to  the  extent  that  the  use  of 
hogged  fuel-generated  steam  or  electricity 
constitutes  the  sole  energy  source  for  EWEB 
corporate  or  customer  steam  energy  heating 
needs,  the  owners  and  operators  may  claim 
exemption  from  EB'TR  pursuant  to 
§  490.18(a)(4).* 

Exemptions  from  the  EBTR  must  be 
claimed  individually  by  EWEB  and  its 
customers.  The  heating  and  cooling 
restriction  set  forth  in  Subpart  B  of  Part  490 
are  directed  to  individual  owners,  operators, 
or  other  persons  as  defined  and  discussed  in 
10  CFR  490.5  and  490.31(c].  Pursuant  to  10 
CFR  490.31(b),  exemptions  from  heating  and/ 
or  cooling  requirements  are  effective  when 


*  Exemptions  from  heating  and  cooling 
restrictions  do  not  necessarily  include  exemptions 
from  the  EBTR  hot  water  restrictions.  10  CFR  Part 
490.  Subpart  C.  However,  exemption  from  the  hot 
water  restrictions  is  available  in  cases  in  which 
solar  energy  provides  the  only  source  for  hot  water 
heating  energy.  At  such  times  as  a  hot  water  heating 
system  using  a  non-solar  energy  source  is  operated 
in  conjunction  with  solar  energy,  an  exemption  is 
not  permitted. 


claimed.  Section  490.43  requires  that  any 
exemptions  claimed  for  a  building  must  be 
set  forth  within  the  “CertiBcate  of  Building 
Compliance”  which  must  be  posted  in  a 
prominent  location  within  a  covered  building. 
Owners,  operators,  and  persons  claiming 
exemptions  are  also  required,  in  accordance 
with  DOE  forms  and  instructions,  to  submit 
information  describing  any  claimed 
exemptions. 

Accordingly,  the  proper  application  of  the 
Emergency  Building  Temperature  Restrictions 
to  the  factual  situation  presented  by  EWEB  is 
as  follows: 

(1)  Buildings  that  are  heated  or  cooled 
solely  by  the  steam  or  electricity  produced 
from  EWEB’s  hogged  fuel  system  are  exempt 
from  the  EBTR  set  forth  in  10  CFR  Part  490, 
Subpart  B,  pursuant  to  the  solar  energy 
exemption  set  forth  in  10  CFR  490.18(a)(4), 
and 

(2)  Exemptions  from  the  EBTR  for  any 
building  owned  or  operated  by  EWEB  or  its 
customers  must  be  claimed  individually. 

Issued  in  Washington,  D.C.  on  October  1, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-34 
To:  DeLozier  Chevron  Station 
Regulation  Interpreted:  10  CFR  211.104 
Code:  GCW — PI — ^Unusual  Growth 

Adjustment;  Base  Period  Use;  “Average 

Monthly  Purchases” 

Facts 

DeLozier  Chevron  Station  (DeLozier)  is  a 
wholesale  purchaser-reseller  of  motor 
gasoline  and  operates  a  retail  sales  outlet  in 
Decatur,  Georgia.  On  December  15, 1978, 
DeLozier  executed  a  lease  with  Chevron 
USA,  Inc.  for  a  service  station  in  Decatur, 
Georgia.  ’The  station  opened  for  business  in 
mid-December  1978.  When  Standby 
Regulation  Activation  Order  No.  1 '  became 
effective,  DeLozier’s  base  period  volumes 
were  changed  from  the  1972  allocation  levels 
of  his  predecessor  to  the  )uly  1977  through 
June  1978  levels  of  his  predecessor.*  This 
modiBcation  in  base  period  volumes  greatly 
reduced  DeLozier’s  volumes  of  motor 
gasoline.  During  the  period  December  15, 1978 
through  February  28, 1979,  DeLozier  had 
purchased  a  total  of  91,847  gallons  of 
gasoline.* in  its  present  submission.* DeLozier 


'The  Activation  Order  was  issued  by  the 
Economic  Regulatory  Administration  of  the 
Department  of  Energy  on  February  22. 1979,  44  FR 
11202  (ERA)  (February  28. 1979.) 

’The  base  period  was  updated  on  May  1. 1979  to 
the  period  November  1977,  through  October  1978. 
See  44  FR  26712  (May  4, 1979)  and  10  CFR  §  211.102. 

’For  the  period  December  15,  through  December 
31, 1978,  DeLozier  purchased  25,182  gallons  of 
gasoline;  during  January  1979,  33,300  gallons;  and 
during  February  1979,  33.365  gallons  of  gasoline. 

*  DeLozier  filed  an  Application  for  Exception  and 
Temporary  and  Permanent  Stay  With  the  DOE'S 
Office  of  Hearings  and  Appeals  (OHA)  on  March  9. 
1979.  In  a  Proposed  Decision  and  Order  dated 
March  19, 1979,  that  was  finalized  on  June  19, 1979, 
OHA  granted  exceptions  relief  and  established 
DeLozier’s  adjusted  base  period  volumes  for  March, 
April  and  May  1979  at  36,739  gallons  per  month. 


seelcs  a  determination  that  the  proper  method 
to  calculate  “average  monthly  purchases”  to 
determine  base  period  volumes  pursuant  to 
the  unusual  growth  adjustment  is  by  dividing 
total  volumes  purchased  by  the  months 
during  which  product  was  purchased,  in  this 
case,  2.5  months.  DeLozier  contends  that 
using  a  method  that  is  keyed  to  the  number  of 
months  for  which  product  was  purchased  is 
incorrect  and  can  unfairly  reduce  a  retailer’s 
monthly  base  period  volumes.  Therefore, 
DeLozer  contends  that  it  can  determine  its 
average  monthly  volumes  by  dividing  by 
fewer  than  3  months  of  the  measuring  period. 

Issue 

Do  the  provisions  of  the  unusual  growth 
adjustment  at  10  CFR  211.104  require 
"average  monthly  purchases”  to  be  divided 
by  at  least  three  if  purchases  were  made 
during  2.5  months  of  the  October  1978  through 
February  1979  period? 

Interpretation 

For  the  reasons  set  forth  below,  the  phrase 
"average  monthly  purchases”  set  forth  in  10 
CFR  211.104  refers  to  the  entire  month  rather 
than  portions  of  the  month  computed  on  a 
daily  basis,  as  the  regulations  provide  that  at 
least  three  of  the  months  of  the  measuring 
period  must  be  used  to  determine  average 
monthly  volumes. 

Section  211.104  of  the  Mandatory 
Petroleum  Allocation  Regulations  provides  in 
relevant  part: 

(a)(1)  Beginning  in  May  1979.  if  a  retail 
sales  outlet,  wholesale  purchaser-consumer 
or  a  bulk  purchaser  of  motor  gasoline  with  an 
allocation  level  determined  by  reference  to  a 
base  period  use,  or  its  predecessor  whose 
allocation  it  received,  purchased  gasoline 
during  at  least  three  of  the  months  during  the 
period  October  1978  through  February  1979 
and  the  monthly  average  volume  of  such 
purchases  from  all  suppliers  in  the  months  it 
purchased  gasoline  was  at  least  ten  percent 
greater  than  the  aggregate  amount  of  its 
actual  motor  gasoline  purchases  in  a  base 
period  month  from  all  suppliers,  it  can 
substitute  as  its  base  period  use  for  the 
current  month  corresponding  to  that  base 
period  month  its  average  monthly  purchases 
in  those  months  of  the  October  1978  through 
February  1979 period  that  it  purchased  motor 
gasoline.  The  purchaser’s  base  period 
suppliers  will  be  required  to  supply  the 
adjusted  volumes  as  determined  in  paragraph 
(b)  of  this  section.  (Emphasis  supplied.) 

In  its  submission  DeLozier  contends  that 
the  total  purchases  of  motor  gasoline  it  made 
from  December  15, 1978  through  February  28, 
1979  of  91,847  gallons  should  be  divided  by 
2.5  rather  than  by  3.0.  In  support  of  its 
contention,  the  Brm  states  on  page  4  of  its 
request  that  in  the  absence  of  reported  court 


(DEE-2300.)  On  February  13, 1980.  OHA  refused  to 
grant  DeLozier  an  extension  of  the  relief  granted  in 
the  prior  Decision.  The  OHA  found  that  DeLozier 
"was  entitled  automatically  to  a  substituted  base 
period  volume  for  each  month  of  the  calendar  year" 
pursuant  to  10  CFR  211.104  and  computed  the  Brm's 
adjusted  base  period  volume  of  motor  gasoline  at 
30.615  gallons  for  each  month  (DXE-6067.) 

In  a  Statement  of  Objections  DeLozier  submitted 
to  OHA,  beLozier  contested  the  method  OHA  used 
to  calculate  its  substituted  base  period  volumes. 
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decisions  or  DOE  interpretations  of  the 
phrase  “average  monthly  purchases”  general 
rules  of  interpretation  should  be  used  to 
determine  its  meaning.  It  cites  a  judicial 
decision  calling  for  the  use  of  common  sense 
(a  general  rule  of  interpretation)  to  arrive  at  a 
reasonable  interpretation  of  a  regulation.* 

Section  211.104(a)(1)  of  the  Mandatory 
Petroleum  Allocation  Regulations  is,  in  fact, 
clear  in  its  meaning  and  requires  no  more 
than  a  common  sense  approach  for 
interpretive  purposes,  llie  phrase  “average 
monthly  purdiases"  refers  at  the  very  least  to 
the  requirement  in  the  regulation  to 
purchases  of  gasoline  during  "at  least  3 
months  during  the  period  October  1978 
through  February  1979”  and  at  the  most  to 
purchases  diuing  5  months  of  the  same 
period.  The  requirement  that  at  least  3 
months  of  purchases  be  used  forces  the 
conclusion  that  the  monthly  average  volume 
is  an  average  based  upon  at  least  3  months. 
Any  number  of  months  used  to  average 
monthly  purchases  less  than  three  would 
directly  contradict  the  language  of  the 
requirement  that  at  least  3  months'  purchases 
be  averaged. 

Furthermore,  DeLozier's  assertion,  that 
there  is  a  difference  between  having 
purchased  gasoline  during  the  latter  half  of 
December,  January  and  February  rather  than 
for  those  months,  does  not  alter  its  purchase 
of  gasoline  in  3  months.  The  regulation  and 
its  preamble  (44  FR  42549  (July  19, 1979))  refer 
to  months  during  which  gasoline  was 
purchased.  However,  this  does  not  alter  the 
requirement  that  at  least  a  3  month  period 
must  be  used  to  determine  the  average 
volume  of  purchases  each  month.  Therefore, 
when  the  volume  of  DeLozier's  total 
purchases  of  91,847  gallons  is  divided,  the 
correct  number  representing  average  monthly 
purchases  is  30,282  gallons  rather  than  the 
36,739  gallons  arrived  at  by  averaging  by  2.5 
months. 

One  of  the  DOE’s  purposes  in  adopting  the 
unusual  growth  adjustment  provision  was, 

“to  create  a  mechainism  to  enable  a  purchaser 
with  unusually  low  purchases  in  one  or  more 
months  of  the  base  period  to  receive  an 
upward  adjustment  to  its  base  period  volume 
to  reflect  its  actual  monthly  pui^ases.”  44 
FR  26713  (May  4, 1979).  However,  DOE  did 
not  intend  to  permit  a  Hrm  to  obtain  an  unfair 
advantage  by  beginning  operations  late  in  a 
month  and  calculating  monthly  purchases  on 
a  daily  basis.  This  computation  would 
artiHcially  inflate  the  “monthly”  volumes  the 
retailer  claims  as  an  unusual  growth.  The 
mandatory  allocation  provisions  seek  to 
ensure  an  equitable  and  rational  distribution 
system  as  well  as  to  minimize  adverse 
impacts  of  shortages  or  dislocations  of 
petroleum  products  on  the  domestic 
economy.*  Consequently,  a  retailer  can 
distort  the  distribution  system  by  using  fewer 
than  3  months  to  obtain  its  average  monthly 


*  New  York  State  Comm,  on  Cable  Television  v. 
FCC,  571  F.  2d.  95.  (2d  Cir.).  cert  denied  *39  U.S.  820 
(1978). 

*  Section  211.104(a)(1)  provides  t)iat  once  the 
average  monthly  purchases  figure  is  determined,  it 
must  be  at  ieast  10  percent  greater  than  the 
aggregate  amount  of  actual  purchases  in  a  month  in 
order  for  the  retailer  to  qualify  for  an  unusual 
growth  adjustment. 


volume  of  motor  gasoline  and  thus  receive 
more  gasoline  than  it  would  have  otherwise 
been  entitled  to  based  upon  actual  purchases. 

Accordingly,  DeLozier’s  monthly  volumes 
during  the  October  1978  through  February 
1979  period  are  correctly  calciUated  for  the 
unusual  growth  adjustment  by  dividing  total 
purchases  by  3.0  resulting  in  a  monthly 
average  of  30,282  gallons  of  gasoline  rather 
than  by  2.5  that  yielded  36,739  gallons  of 
gasoline  per  month. 

Issued  in  Washington,  D.C.,  on  October  7, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Regulations. 

Interpretation  1980-35 

To:  National  Pest  Control  Association,  Inc. 

Rules  and  Regulations  Interpreted:  10  CFR 

211.51;  211.102;  and  211.103 
Code:  GCW-AI-Allocation  Levels;  End-User, 

def.;  Agricultural  Production,  def.; 

Sanitation  Services,  def. 

Facts 

The  National  Pest  Control  Association, 

Inc.‘  (Association)  represents  2,484  member 
pest  control  operators  (PCOs)  throughout  the 
country,  in  the  trust  ten^tories  and  in  foreign 
countries.  The  members  of  the  pest  control 
industry  provide  services  for  the  protection  of 
human  health  and  food,  and  for  the 
prevention  of  insect  infestations  in  wood 
structures.  Virtually  all  members  of  the 
Association  are  involved  in  structural  pest 
control  although  some  firms  have  specialities, 
such  as  lawn  services;  involving  pest  control 
operations  that  are  not  concerned  with 
structural  protection. 

PCOs  provide  services  to  all  sectors  of  the 
community  including  government  agencies, 
military  installations,  public  and  private 
businesses,  hospitals,  schools,  homes,  stores, 
transportation  companies  and  restaurants. 

Structural  PCOs  are  mainly  active  in  three 
areas:  (1)  Residential,  commercial  and 
industrial  buildings  where  there  are  pests 
other  than  wood  destroyers;  (2)  termite 
control  consisting  of  preventative  and 
immediate  measures  to  combat  wood 
destroyers;  and  (3)  fumigation  that  involves 
protecting  food  crops  from  the  time  they  are 
harvested  to  when  the  food  reaches  the 
consumer  at  the  grocery  stores.  Structural 
PCOs  are  not  involved  in  agricultural  pest 
control  or  crop  dusting. 

According  to  the  Association,  the  pest 
control  industry  is  classified  in  the  Standard 
Industrial  Classification  Manual  (SIC),* Major 
Group  73  as  Business  Services  with  the  SIC 
number  7342  for  "Disinfecting  and 
Exterminating  Services.”  The  Association 
admits  that  such  a  classification  would 
generally  place  its  members  in  the  group 


'  Approximately  90  comments  were  received  from 
PCOs  as  well  as  several  industrial  and  several 
governmental  users  of  their  services.  The  majority 
of  the  comments  merely  indicated  a  desire  for  a  flrst 
priority  allocation  classification.  Some  comments 
stressed  the  importance  of  the  work  performed  by 
PCOs  including  the  prevention  of  disease  and 
famine  due  to  checked  pests  that  would  otherwise 
destroy  food  crops. 

*  Standard  Industrial  Classification  Manual  (1972 
edition). 


qualifying  for  a  second  rather  than  first 
priority  allocation  of  motor  gasoline  as  a 
commercial  user  pursuant  to  10  CFR 
211.103(c).  The  Association,  however,  sets 
forth  two  alternative  definitions  that  would 
qualify  PCOs  as  first  priority  users  pursuant 
to  10  CFR  211.103(b)  as  either  engaged  in 
agricultural  production  (|  211.103(b)(2))  or 
sanitation  services  (S  211.103(b)(5)).  Such  a 
qualification  would  entitle  the  KOs  to  100% 
of  their  base  period  allocation  levels  with  no 
reduction  by  application  of  an  allocation 
fraction. 

The  Association  estimates  that  over  90%  of 
the  PCO  industry  buys  motor  gasoline  at 
retail  sales  outlets,  ^me  smaU  percentage  of 
the  industry  buys  both  at  retail  outlets  and 
through  wholesale  suppliers.  In  order  to 
qualify  for  a  priority  allocation  level, 
however,  purchases  of  motor  gasoline  must 
be  made  on  a  bulk-purchaser  or  wholesale 
piu-chaser-consumer  basis.  There  have  been, 
according  to  the  Association,  many 
complaints  that  PCOs  have  been  unable  to 
obtain  all  of  their  required  gasoline  at  retail 
outlets  and  that  the  State  set-aside  of  5%  per 
month  for  motor  gasoline  cannot  be  relied 
upon  by  PCOs  to  ensure  their  requirements. 
Tlie  Association  further  asserts  that  many 
States  intend  for  PCOs  to  obtain  their  full  fuel 
requirements  aided  by  set-aside  gasoline. 

The  Association  maintains  that  the 
activities  of  PCOs  constitute  essential 
services  that  promote  and  protect  health  and 
food  from  disease  carrying  vectors,  that 
assure  sufiicient  quantities  of  agricultural 
products  for  human  and  livestock 
consumption,  that  provide  sanitation  services 
to  protect  health  and  food  in  buildings  and, 
that  prevent  economic  loss  due  to  structural 
damage  caused  by  wood  destroying 
organisms.  The  Association  contends  that  the 
vital  activities  performed  by  PCOs  were 
overlooked  when  10  CFR  211.103  was 
formulated  and  that  the  importance  of  these 
activities  should  provide  the  basis  for 
granting  first  priority  allocations  to  PCOs 
under  the  Mandatory  Petroleum  Allocation 
Regulations. 

Issue 

Are  the  activities  performed  by  the  pest 
control  industry  eligible  for  a  first  priority 
allocation  level  of  motor  gasoline  that  is  not 
subject  to  reduction  by  an  allocation  fraction 
under  10  CFR  211.103? 

Interpretation 

For  the  reasons  set  forth  below,  pest 
control  operators  that  are  also  bulk 
purchasers  or  wholesale  purchaser- 
consumers  qualify  for  a  first  priority 
allocation  level  for  motor  gasoline,  not 
subject  to  reduction  by  an  allocation  fraction, 
provided  that  the  gasoline  is  used  solely  for  a 
use  qualifying  as  agricultural  production  in 
accordance  with  the  provisions  of  211.103(b) 
and  as  referenced  in  the  Standard  Industrial 
Classification  Manual. 

Section  211.103(b)  provides  in  part: 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  for  the  following 
uses: 

***** 
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(2)  Agricultural  production; 

*  «  *  *  * 

(5)  Sanitation  services; .  .  . 

The  Association  maintains  that  a  first 
priority  allocation  can  be  granted  to  PCOs  on 
the  basis  of  Agricultural  Production,  10  CFR 
211.103(b)(2)  or  Sanitation  Services,  10  CFR 
211.103(b)(5).  “Sanitation  services"  in  our 
regulations  are  defuied  in  10  CFR  211.51  as: 

.  .  the  collection  and  disposal  for  the 
general  public  of  solid  wastes,  whether  by 
public  or  private  entities,  and  the 
maintenance,  operation  and  repair  of  liquid 
puriHcation  and  waste  facilities  during 
emergency  conditions.  Sanitation  services 
also  includes  the  provision  of  water  supply 
services  by  public  utilities,  whether  privately 
or  publicly  owned  or  operated. 

Clearly,  the  activities  of  the  pest  control 
industry,  as  described  herein — protecting 
structures  from  pests,  combatting  termites 
and  other  wood  destroyers,  fumigating  food 
crops — are  not  related  to  the  collection  of 
trash  and  garbage,  the  disposal  of  solid 
wastes  or  the  provision  of  water  supply 
services  by  public  utilities.  The  No.  7342 
Business  Services  definition  for  disinfecting 
and  exterminating  relied  upon  by  the 
association  as  sanitation  services  in  the  SIC 
Manual  *  does  not  qualify  these  activities  for 
a  first  priority  allocation  level.  Therefore, 
activities  of  the  pest  control  industry  are 
outside  the  scope  of  the  regulatory  defmition 
of  sanitation  services  for  purposes  of  a  first 
priority  motor  gasoline  allocation. 

The  term  “agricultural  production," 
appearing  in  $  211.103(b)(2),  is  debned  in 
§  211.51  as  follows: 

“Agricultural  production"  means  all  the 
activities  classiHed  under  the  industry  code 
numbers  specified  in  paragraph  (a)  below  as 
set  forth  in  the  Standard  Industrial 
Classification  Manual,  1972  edition,  except 
those  industry  code  numbers  listed  in 
paragraph  (b)  which  are  excluded: 

(a)  Activities  included.  (1)  All  industry 
code  numbers  included  in  Division  A, 
Agriculture,  Forestry  and  Fishing,  except  as 
specified  in  paragraph  (b)  of  this  section. 

(2)  All  industry  code  numbers  included  in 
Major  Group  20,  Food  and  Kindred  Products, 
of  Division  D,  Manufacturing,  including  grain 
and  seed  drying,  except  as  specified  in 
paragraph  (b)  below;  and 

(3)  All  the  following  other  industry  code 
numbers; 

***** 

2879  Pesticides  and  Agricultural  Chemicals 
Not  Elsewhere  Classified, .  .  . 

Thus,  activities  involving  agricultural 
production  pursuant  to  §§  211.51  and  211.103 
qualify  for  a  brst  priority  allocation  level  not 
subject  to  reduction  by  an  allocation  fraction 
if,  in  accordance  with  SIC  code  §  2879,  those 
activities  for  which  the  motor  gasoline  is 
used  involves  directly  “Pesticides  and 
Agricultural  Chemicals  Not  Elsewhere 

’SIC  Manual  at  303: 

Disinfecting  and  Exterminating  Services 

Establishments  primarily  engaged  in  disinfecting 
dwellings  and  other  buiidings,  and  in  exterminating 
insects,  rodents,  and  other  pests. 

These  activities  may  qualify  the  firm  for  a 
commercial  use  allocation  level.  10  CFR 
211.103(c)(2). 


ClassiHed  that  is  defined  in  §  2879  of  the  SIC 
Manual  as;  • 

2879  Pesticides  and  Agricultural  Chemicals, 
Not  Elsewhere  Classified 

Establishments  primarily  engaged  in  the 
formulation  and  preparation  of  ready-to-use 
agricultural  and  household  pest  control 
chemicals,  including  insecticides,  fungicides 
and  herbicides  from  technical  chemicals  or 
concentrates;  and  the  production  of 
concentrates  which  require  further 
processing  before  use  as  agricultural 
pesticides.  This  industry  also  includes 
establishments  primarily  engaged  in 
manufacturing  or  formulating  agricultural 
chemicals,  not  elsewhere  classified,  such  as 
minor  or  trace  elements  and  soil 
conditioners.  .  .  .  (Emphasis  added.) 

Accordingly,  as  provided  at  §  2879  of  the 
SIC  Manual,  an  establishment  qualihes  for 
the  first  priority  allocation  level  for  motor 
gasoline  under  S  211.103(b)(2)  that  formulates 
and  processes  pesticides  and  agricultural 
chemicals.  In  a  thorough  analysis  of  the 
scope  of  §  211.103(b)  and  the  distinction 
between  certain  activities  performed  by  a 
firm  making  those  activities  eligible  for  a  Rrst 
priority  allocation  as  opposed  to  the  firm 
qualifying  regardless  of  the  activities  engaged 
in.  for  such  a  priority.  National  Soft  Drink 
Association,  Interpretation  1979-24,  44  FR 
'72098  (December  13, 1979)  discusses  the 
preamble  and  the  current  regulation  as 
proposed  by  the  Federal  Energy  Office  (a 
predecessor  agency  to  DOE)  and  it  states  in 
part: 

[U^e  of  the  Standard  Industrial 
ClassiHcation  code  numbers]  is  intended  to 
identify  more  precisely  those  activities  falling 
within  the  scope  of  agricultural  production. 
The  current  definition  is  susceptible  of 
varying  interpretation.  Special  treatment  for 
agricultural  production,  which  would  be 
enhanced  in  the  proposed  program,  is 
designed  to  insure  adequate  availability  of 
fuel  for  the  production  of  foodstuffs  and  the 
principal  processing  activities  related  thereto. 
Use  of  the  SIC  code  system  for  identifying  the 
activities  falling  within  this  deffnition  should 
assure  greater  uniformity  and  consistency  in 
application. 

***** 

Thus,  the  proposed  definition  employed  the 
SIC  Manual  as  a  reference  for  purposes  of 
“identifying  the  activities,"  not  categories  of 
firms,  which  qualify  as  agricultural 
production.  Part  211  entitles  firms  that  are 
bulk  purchasers  or  wholesale  purchaser- 
consumers  to  the  priority  allocation  level  of 
the  agricultural  production  use  only  for  motor 
gasoline  consumed  in  activities  fitting  within 
that  use. 

***** 

Activities  which  are  related  to  the  food 
industry  but  are  not  agricultural  production 
fall  into  the  category  of  “business  activities" 
which  are  assigned  allocation  levels  in  the 
regulations.  They  are  thereby  treated  in  the 
same  fashion  as  other  industries  in  the 
manufacturing  and  service  sectors. 

The  activities  performed  by  PCOs  in  their 
formulation  and  processing  of  pesticides  fall 
within  the  SIC  definition  of  agricultural 
production  and,  as  explained  in  National 
Softdrink,  the  activities  of  a  firm  qualify  it  for 
a  priority  allocation  level.  Activities 


performed  by  a  firm  that  are  related  to 
agricultural  production,  such  as  actual 
distribution  and  application  of  the  pesticides 
on  location,  fall  into  the  category  of 
“business  activities"  that  are  assigned  the 
“commercial  use”  second  priority  allocation 
level  pursuant  to  $  211.103(c)(2). 

However,  priority  allocation  levels  only 
apply  to  allocations  made  by  suppliers  to 
end-users  that  are  bulk  purchasers  and 
wholesale  purchaser  consumers.  Section 
211.103  provides  in  part: 

(a)  General.  The  allocation  levels  listed  in 
this  section  only  apply  to  allocations  made 
by  suppliers  to  end-users  which  are  bulk 
purchasers  and  to  wholesale  purchaser- 
consumers.  Suppliers  shall  allocate  to  all 
purchasers  to  which  the  allocation  levels 
apply  in  accordance  with  the  provisions  of 
§  211.10.  End-users  which  are  bulk 
purchasers  and  wholesale  purchaser- 
consumers  which  are  entitled  to  purchase 
motor  gasoline  under  an  allocation  level  not 
subject  to  an  allocation  fraction  shall  receive 
first  priority  and  be  supplied  sufficient 
amounts  to  meet  100  percent  of  their 
allocation  requirements.  End-users  which  are 
bulk  purchasers  and  wholesale  purchaser- 
consumers  which  are  entitled  to  purchase 
motor  gasoline  for  all  uses  under  an 
allocation  level  subject  to  reduction  by 
application  of  an  allocation  fraction  shall 
receive  second  priority. 

The  term  “bulk  purchaser"  is  defined  in 
§  211.102  for  the  puipose  of  10  CFR  Part  211, 
Subpart  F  and  provides  in  part: 

“Bulk  purchaser”  means  any  firm  which  is 
an  ultimate  consumer  which,  as  part  of  its 
normal  business  practices,  purchases  or 
obtains  motor  gasoline  from  a  supplier  and 
...  (a)  receives  delivery  of  that  product  into 
a  storage  tank  substantially  under  the  control 
of  that  firm  at  a  fixed  location,  .  .  . 

The  term  wholesale  purchaser-consumer  is 
defined  in  $  211.51  as: 

“Wholesale  purchaser-consumer"  means 
any  firm  that  is  an  ultimate  consumer  which, 
as  part  of  its  normal  business  practices, 
purchases  or  obtains  an  allocated  product 
from  a  supplier  and  receives  delivery  of  that 
product  into  a  storage  tank  substantially 
under  the  control  of  that  firm  at  a  fixed 
location  and  which  either  (a)  purchased  or 
obtained  more  than  20,000  gallons  of  that 
allocated  product  for  its  own  use  in 
agricultural  production  in  any  completed 
calendar  year  subsequent  to  1971;  (b) 
purchased  or  obtained  more  than  50,000 
gallons  of  that  allocated  product  in  any 
completed  calendar  year  subsequent  to  1971 
for  use  in  one  or  more  multi-family 
residences;  or  (c)  purchased  or  obtained  more 
than  84,000  gallons  of  that  allocated  product 
in  any  completed  calendar  year  subsequent 
to  1971. 

Thus,  a  ffrm  that  is  an  ultimate  consumer 
and  as  part  of  its  normal  business  practice 
purchases  or  obtains  an  allocated  product 
directly  into  a  storage  tank  under  the  control 
of  that  firm  and  at  a  fixed  location  may 
qualify  as  a  bulk  purchaser  or  wholesale 
purchaser-consumer.  A  firm  may  qualify  if 
the  storage  tank  is  leased  by  the  firm  so  long 
as  it  is  under  the  substantial  control  of  the 
firm. 

In  its  submission,  as  well  as  in  many  of  the 
comments  received,  the  Association  urges 
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that  a  first  priority  allocation  level  be  granted 
to  PCOs  because  "of  the  importance  of  pest 
control  for  human  safety  and  health"  *  and 
that  an  interpretation  or  new  regulation  be 
issued  in  this  matter  "regarding  the 
classiHcation  change  for  gasoline  allocation 
for  structural  pest  control  operators.”  * 
However,  the  Association  acknowledges  that 
at  least  90%  of  its  members  purchase  gasoline 
at  retail  outlets  which  precludes  PCOs  from 
obtaining  a  Hrst  or  second  priority  allocation 
level  because  this  status  hinges  on  gasoline 
purchased  on  a  bulk  purchaser  or  wholesale 
purchaser-reseller  basis. 

The  regulatory  change  that  the  Association 
suggests  it  not  within  the  purview  of  the 
interpretive  process.  If  the  Association 
wishes  to  pursue  this  matter,  it  may  submit  a 
formal  request  for  a  rulemaking  pursuant  to 
10  CFR  Part  205,  Subpart  L  Moreover,  as  an 
interpretive  matter,  if  a  PCO  does  not  qualify 
as  either  a  bulk  purchaser  or  wholesale 
purchaser-consumer  for  its  agricultural  or 
commercial  end  uses,  it  is  not  entitled  to  a 
priority  allocation  level  under  the  Mandatory 
Petroleum  Allocation  Regulations  and  must 
instead  be  supplied  in  accordance  with  10 
CFR  211.10(d)(2).  That  section  provides: 

The  second  priority  for  each  supplier  shall 
be  to  distribute  equitably  the  remainder  of 
the  supplier's  allocable  supply  among  all  end- 
users  or  wholesale  purchaser-consumers 
which  are  not  entitled  to  an  allocation  level. 

A  state  may  require  or  authorize  priorities  to 
or  among  such  end-users  or  wholesale 
purchaser-consumers  purchasing  the 
allocated  product  for  the  uses  listed  in  the 
allocation  levels  for  that  product  in  the 
subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Except  to  the 
extent  that  FEO  regulations  or  a  State  office 
otherwise  may  require  or  authorize,  local 
governments  and  the  supplier  may  also  give 
priority  to  or  among  such  end-users  or 
wholesale  purchaser-consumers  purchasing 
the  allocated  product  for  the  uses  listed  in  the 
allocation  levels  for  that  product  in  the 
subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Priority 
treatment,  per  se,  when  granted  in 
accordance  with  the  provisions  of  this 
subparagraph,  shall  not  be  considered  a  form 
of  discrimination  among  purchasers  or  any 
other  prohibited  conduct  under  $  210.62  of 
this  chapter.* 

Thus,  each  state  may  establish  priority 
levels  to  enable  PCOs  to  obtain  sufficient 
gasoline  in  time  of  shortage.  Moreover,  if 
PCOs  are  not  entitled  to  priority  allocation 
levels  under  S  211.103,  they  may  seek 
exception  relief  pursuant  to  10  CFR  Part  205, 
Subpart  D.* 

Accordingly,  those  structural  pest  control 
members  of  the  National  Pest  Control 
Association,  Inc.  that  are  bulk  purchasers  or 
wholesale  piux:haser-consumers  whose 
activities  involve  formulating  or  processing 
pesticides  and  agricultural  chemicals  under 

‘Letter  of  August  13, 1980  from  A.  Jack  Grimes, 
Director  of  Government  Affairs  for  the  Association 
to  Catherine  Marshall,  Attorney-Advisor,  DOE. 

•/d 

*See  Ruling  1980-2. 45  FR  42248  Qune  24, 1980). 
’See  Allied  Chemical  Corporation,  Interpretation 
1980-26, 45  FR  61568  (September  18. 1980). 


the  category  agricultural  production  in 
accordance  with  10  CFR  211.103(b)(1),  qualify 
for  a  first  priority  allocation  level  not  subject 
to  reduction  by  an  allocation  fraction  for 
motor  gasoline  consumed  in  these  specific 
activities  pursuant  to  10  CFR  211.103(b).* 

Issued  in  Washington,  D.C.,  on  October  7, 
1980. 

Lona  L  Feldman. 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-36 

To:  Concord  Oil  Company,  Inc. 

Regulation  Interpreteted:  10  CFR  211.10(g)(5) 
Code:  GCW — AI — Surplus  Product,  Pur^ase 
of 

Facts 

Concord  Oil  Company,  Inc.  (Concord), 
which  maintaiiu  its  headquarters  in  Concord, 
Massachusetts,  is  a  wholesale  purchaser- 
reseller  of  motor  gasoline  and  subject  to  the 
Mandatory  Petroleum  Allocation  Regulations, 
10  CFR  Part  211.  The  firm  has  been  a  branded 
independent  marketer  of  Gulf  Oil  Company 
(Gulf)  products  since  1969.  As  a  result  of 
adjustments  for  growth,  authorized  under 
S  211.104,  and  Department  of  Energy  (DOE) 
assignments  and  corresponding  upward 
certifications,  the  volume  of  motor  gasoline 
purchased  by  Concord  has  increased 
substantially  since  the  original  base  period 
for  motor  gasoline.'  Concord  requests  an 
interpretation  to  resolve  a  dispute  regarding 
the  proper  method  of  determining  its 
entitlement  to  surplus  product  distributed  by 
Gulf  pursuant  to  $  211.10(g)(5).  Concord 
argues  that  its  share  of  surplus  gasoline  from 
Guif  should  be  based  upon  its  adjusted  base 
period  volume,  i.e.  the  unadjusted  base 
period  volume  plus  the  total  of  all 
adjustments  and  assignments.  Gulf  asserts 
that  it  has  discretion  to  determine  the  method 
of  surplus  product  distribution  within  the 
category  of  wholesale  purchaser-resellers  to 
whi^  Concord  belongs. 

Issue 

What  is  Gulfs  allocation  obligation  to 
Concord,  a  wholesale  purchaser-reseller  of 
motor  gasoline  and  a  branded  independent 
marketer  of  Gulf  products,  under  10  CFR 
211.10(g)(5),  which  governs  the  distribution  of 
surplus  product? 

Interpretation 

For  the  reasons  set  forth  below.  Gulf  is 
obligated  by  10  CFR  211.10(g)(5)  to  offer 
surplus  motor  gasoline  to  Concord,  a 
wholesale  purchaser-reseller  and  a  branded 
independent  marketer  of  Gulf  products,  under 
a  two  part  calculation.  First,  Gulf  is  required 
to  determine  the  volumes  of  surplus  product 
obligated  to  each  category  of  purchasers  as  a 
whole  based  upon  each  category's  percentage 
of  purchases  from  Gulf  during  the  relevant 
base  period.  Second,  within  the  category  of 

*See  P.  M.  Brown's  Sons,  Inc.,  Interpretation 
1980-4.  45  FR  21203  (April  1. 1980). 

'The  revision  of  the  base  period  for  motor 
gasoline  subsequent  to  the  submission  of  this 
request  for  interpretation  had  the  effect  of  greatly 
increasing  the  volume  of  Concord's  allocation 
entitlement  and  of  greatly  reducing  Concord's 
supply  difficulties.  44  FR  26712  (May  4, 1979) 


wholesale  purchaser-resellers  which  are 
branded  independent  marketers.  Gulf  may 
offer  Concord  surplus  product  in  a 
discretionary  manner  as  long  as  the  method 
chosen  does  not  violate  the  normal  business 
practices  rule,  10  CFR  210.62(b).  Distribution 
within  the  category  to  which  Concord 
belongs  may  be  made  in  proportion  to  its 
base  period  allocation,  and  such  distribution 
does  not  violate  S  210.62(b). 

10  CFR  211.10(g)  governs  the  allocation  of 
motor  gasoline  by  suppliers  which  have  an 
allocation  fraction  greater  than  one.  Section 
211.10(g)(5),  the  provision  which  is  at  issue  in 
this  request,  reads  in  pertinent  part: 

Distribution  of  surplus  product.  Any 
supplier  subject  to  subparagraph  (2)  or  any 
supplier  which  reports  pursuant  to 
subparagraph  (3)  of  this  paragraph  and  which 
is  not  notified  to  the  contrary  within  ten  (10) 
days  of  receipt  by  FEA  of  the  supplier's 
notification  under  subparagraph  (3)  of  this 
paragraph,  may  distribute  its  surplus  product 
at  its  discretion  except  that  (i)  the  supplier 
shall  supply,  in  the  aggregate,  to  all 
purchasers  in  the  category  of  (A)  wholesale 
purchaser-resellers  which  are  entitled  to 
receive  an  allocation  fix)m  that  supplier  and 
which  are  branded  independent  marketers,  to 
the  extent  that  such  category  of  purchaser  is 
willing  to  accept  it,  at  least  the  same 
proportion  of  the  supplier's  surplus  product 
as  ^e  total  base  period  volumes  (prior  to  any 
adjustments)  of  branded  independent 
marketers  which  are  entitled  to  receive  an 
allocation  from  that  supplier  bear  to  the  total 
base  period  volumes  (prior  to  any 
adjustments)  of  all  purchasers,  including 
those  assigned  by  FEA,  which  are  entitled  to 
receive  an  allocation  from  that  supplier;  and 
(b)  wholesale  purchaser-resellers  which  are 
entitled  to  receive  an  allocation  from  that 
supplier  and  which  are  non-branded 
independent  marketers  .  .  .  and  (ii)  the  ' 
supplier  may  not  supply  to  retail  sales  outlets 
owned  and  operated  by  the  supplier,  in  the 
aggregate,  a  greater  proportion  of  the 
supplier's  surplus  product  than  the  total  base 
period  volumes  (prior  to  any  adjustments)  of 
all  such  retail  sales  outlets  bear  to  the  total 
base  period  volumes  (prior  to  any 
adjustments)  of  all  purchasers,  including 
those  assigned  by  FEA,  which  are  entitled  to 
receive  an  allocation  from  that  supplier 
unless  the  supplier  first  offers  surplus  product 
to  and  meets  all  requests  for  surplus  product 
from  all  independent  marketers  which  are 
entitled  to  receive  an  allocation  from  that 
supplier  to  the  extent  required  in  clause  (i)  of 
this  subparagraph.  Provided,  That  a  supplier 
shall  not  be  required  to  offer  stirplus  product 
available  for  distribution  during  a  period 
corresponding  to  a  base  period  to  any 
purchaser  which  has  refused  to  lift  all  of  its 
allocation  entitlement  in  that  same  period 
corresponding  to  a  base  period  *  *  *, 

The  method  of  allocation  set  forth  in 
§  211.10(gX5)  was  the  issue  in  Nelson  Oil 
Company,  Interpretation  1977-41, 42  FR  61273 
(December  2, 1977).  In  Nelson  the  DOE 
stated: 

The  current  procedures  for  the  distribution 
of  surplus  product  set  forth  in  10  CFR  211.10 
(f)  and  (g)  require  that  a  supplier,  after 
determining  that  its  allocation  fraction  will 
exceed  one  (1.0)  or  that  its  available  supply  is 
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greater  than  its  purchasers’  requirements.  Hie 
a  surplus  product  report  with  Department  of 
Energy  (DOE)  within  five  days  of  making 
such  determination.  If  the  Department  does 
not  redirect  the  surplus  product  within  ten 
days  of  receipt  of  the  report,  the  supplier 
distributes  the  surplus  product  in  accordance 
with  10  CFR  211.10(g)(5).  *  *  *. 

*  «  *  *  * 

The  language  “in  the  aggregate,  to  all 
purchasers”  means  that  the  supplier  is 
required  to  offer  to  each  category  (both 
branded  and  non-branded)  the  volume 
specified  in  10  CFR  211.10(g)(5)  and  that  each 
member  of  the  two  categories  is  entitled  to  a 
share  of  the  available  surplus  product 
provided  that  it  lifted  all  of  its  allocation 
entitlement  in  the  period  corresponding  to  the 
base  period. 

*1110  amount  to  be  offered  to  each  category 
as  a  whole  is  determined  by  the  supplier  with 
reference  to  each  category’s  percentage  of 
purchases  from  that  supplier  during  the 
relevant  base  period. 

*  *  *  «  * 

10  CFR  211.10(g)(5)  does  not  explicitly  state 
what  volume  of  surplus  product  should  be 
made  available  by  the  supplier  to  individual 
purchasers  in  the  classes  of  branded  and 
non-branded  independent  marketers. 
However ...  a  supplier  must  offer  each 
wholesale  purchaser-reseller  within  the  class 
of  branded  and  non-branded  marketers 
surplus  product  on  a  non-discriminatory 
basis  in  accordance  with  10  CFR  210.62(b).  10 
CFR  210.62(b)  provides  general  guidance  on 
the  intent  of  the  allocation  regulations  and 
bars  preferential  practices  in  the  distribution 
of  allocated  products.  That  section  provides: 

(b)  No  supplier  shall  engage  in  any  form  of 
discrimination  among  purchasers  of  any 
allocated  product.  For  purposes  of  this 
paragraph,  "discrimination”  means  extending 
any  preference  or  sales  treatment  which  has 
the  effect  of  frustrating  or  impairing  the 
objectives,  purposes  and  intent  of  this 
chapter  or  of  the  Act,  and  includes,  but  is  not 
limited  to,  refusal  by  a  retail  marketer  of 
motor  gasoline  or  diesel  fuel  to  furnish  or  sell 
any  allocated  product  due  to  the  absence  of  a 
prior  selling  relationship  with  the  purchaser, 
or  establishment  of  new  volume  purchase 
arrangements  where  customers  of  retailers 
agree  in  advance  to  purchase  in  excess  of 
normal  amounts  of  motor  gasoline  or  diesel 
fuel  and  thereby  receive  preferential 
treatment. 

In  this  request  an  additional  factor,  which 
was  not  present  in  the  Nelson  case,  must  be 
addressed.  Gulf  asserts  that  $  211.10(g)(5) 
provides  Gulf  the  discretion  to  offer  surplus 
product  within  the  branded  independent 
marketer  category  of  wholesale  purchaser- 
resellers  in  proportion  to  their  base  period 
allocations.  Concord  argues  that  the  offer  of 
surplus  product  must  include  a  calculation 
recognizing  all  adjustments  and  assignments. 
However,  Concord’s  arguments  are 
unconvincing  in  two  respects.  First,  the 
language  of  §  211.10(g)(5)  permits 
discretionary  distribution  in  pointed  contrast 
with  the  mandatory  pro-rata  distribution 
authorized  by  §  211.10(g)(4).  The 
interpretation  urged  by  Concord  would 
require  a  distribution  of  surplus  product  by 
Hxed  formula  and  would  render  the  word 


"discretion”  in  §  211.10(g)(5)  nugatory.  Such 
an  interpretation  of  regulatory  language  is  not 
favored.  Second,  the  Federal  Energy 
Administration  (FEA),  a  predecessor  agency 
of  the  DOE,  recognized  the  discretionary 
nature  of  the  language  governing  the 
distribution  scheme  of  S  211.10(g)(5)  in  a 
proposed  rulemaking  issued  May  6, 1977. 42 
FR  23859  (May  11, 1977).  The  FEA  withdrew 
the  rulemaking  by  notice  issued  July  12, 1977, 
42  FR  36836  (July  18, 1977),  stating:  ”.  .  ,  there 
was  no  clear  in^cation  in  the  comments 
received  that  the  rules  governing  the 
distribution  of  surplus  product  require 
modification.”  Id.  at  36836.  Thus,  the  sole 
limitation  which  pertains  to  the  distribution 
of  surplus  product  within  Concord's  category 
of  whole  purchaser-reseller  is  compliance 
with  S  210.62(b),  which  prohibits  any 
preference  that  has  the  effect  of  fruatrating  or 
impairing  the  objectives,  purposes  and  intent 
of  the  law  or  implementing  regulations. 
Concord  has  failed  to  show  that  Gulfs 
reliance  upon  base  period  volumes  for 
distributiiig  surplus  product  within  the 
category  of  branded,  independent,  wholesale 
purchaser-resellers  would  violate  §  210.62(b). 

For  the  reasons  set  forth  above.  Gulfs  two 
part  calculation  for  distributing  surplus 
product  does  not  violate  10  CFR  211.10(g)(5). 
The  Gulf  calculation  complies  with  the 
requirement  to  offer  surplus  product 
proportionately  between  all  described 
categories  of  purchasers  as  a  whole  based 
upon  each  category’s  percentage  of  purchases 
from  Gulf  during  the  relevant  base  period, 
and  Gulf  may  properly  exercise  its  discretion 
to  offer  surplus  product  within  Concord's 
category  of  purchaser  in  proportion  to  the 
base  period  volumes. 

Issued  in  Washington.  D.C.,  on  October  15, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-37 

To:  Florida  Association  of  Blood  Banks 

Regulations  Interpreted:  10  CFR  211.51, 

211.102  and  211.103 

Code:  GCW-AI-Allocation  Levels,  Definition 

of  Emergency  Services 

Facts 

'The  Florida  Association  of  Blood  Banks 
(FABB),  a  Florida  non-profit  corporation,  is 
composed  of  community  blood  banks, 
transfusion  services  and  hospital  blood 
banks.  Blood  banks  insure  that  the  necessary 
quantities  of  blood  are  obtained  and  made 
available  throughout  the  State  to  meet 
medical  demands.  Thus,  blood  banks  operate 
mobile  units  in  remote  areas  and  provide 
ambulance  services  to  transport  blood  from 
the  blood  banks  to  hospitals  and  other 
medical  facilities  when  needed.  Often,  a 
single  community  blood  bank  obtains  and 
supplies  the  blood  needed  in  a  large 
metropolitan  area  with  many  hospital 
locations. 

To  operate  the  mobile  units,  moat  blood 
banks  purchase  gasoline  at  the  retail  level 
and  constitute  "end-users”  as  that  term  is 
defined  in  10  CFR  211.51  of  the  Mandatory 
Petroleum  Allocation  Regulations.  FABB 
contends  that  because  the  blood  hanks  are 


end-users,  they  are  vulnerable  to  product 
shortages.  FABB  also  states  that  tight  supply 
situations  threaten  blood  banks  with  the 
inability  to  secure  adequate  fuel  supplies  to 
operate  their  mobile  units,  ambulances  and 
other  delivery  systems.  FABB  states  that  the 
Mandatory  Petroleum  Allocation  Regulations 
provide  in  10  CFJl  211.103  that  only  end-users 
that  are  bulk  purchasers,  as  defmed  in  10 
CFR  211.102,  are  entitled  to  a  priority 
allocation  level.  Thus,  FABB  asserts  that  its 
member  blood  banks  should  be  able  to 
purchase  gasoline  as  bulk  purchasers.  FABB 
further  argues  that  the  activities  of  mobile 
donor  units  and  blood  transport  systems 
qualify  as  emergency  medical  services 
pursuant  to  10  CFR  211.103  and  therefore  are 
entitled  to  a  first  priority  allocation  level  not 
subject  to  reduction  by  an  allocation  fraction. 

Issue 

Are  the  activities  of  mobile  donor  units  and 
blood  transport  systems  performed  by  FABB 
members  eligible  for  a  first  priority  allocation 
level  of  motor  gasoline  for  performing 
emergency  services  as  provided  in  10  CFR 
211.103? 

Interpretation 

For  the  reasons  set  forth  below,  the 
activities  of  mobile  donor  units  and  blood 
transport  systems  performed  by  FABB 
members  that  are  also  bulk  purchasers  or 
wholesale  purchaser-consumers  qualify  for  a 
first  priority  allocation  level  for  motor 
gasoline,  based  upon  their  performance  of 
emergency  services  in  accordance  with  10 
CFR  211.103  to  the  extent  that  the  gasoline 
purchased  for  a  first  priority  use  is  consumed 
for  speciffc  activities  necessary  in  the 
performance  of  emergency  medical  services. 

Section  211.103(b)  provides  in  part 

Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  for  the  following 
uses. 

*  *  *  «  * 

(3)  Emergency  services. . . . 

The  term  emergency  services  is  defined  in 
§  211.51  as: 

"Emergency  services”  means  law 
enforcement,  Bre  Rghting,  and  emergency 
medical  services. 

In  Baker  Industries,  Inc.,^  the  concept  of 
emergency  medical  service  was  discussed. 
Baker  involved  a  firm  that  routinely 
transported  blood  samples,  x-ray  Blm  and 
other  hospital  supplies  to  client  hospitals.  In 
that  Interpretation  it  was  determined  that  the 
routine  transportation  of  items  used  in 
providing  medical  care  was  not  an  emergency 
service.  Rather,  Baker  concluded  that: 

[U]se  in  "emergency  [medical)  services,” 

.  .  .  pertains  only  to  the  activities  of  public  or 
private  firms  that  directly  provide  emergency 
medical  service  to  patients,  not  to  the  many 
businesses,  .  .  .  that  sell  a  useful  service 
and/or  a  product  to  clients.  [Emphasis 
added.) 

Thus,  a  routine  commercial  delivery  of 
medical  supplies  cannot  constitute  an 
emergency  medical  service.  Only  those 
services  that  directly  provide  emergency 


*  Interpretation  1980-8.  45  FR  33952  (May  21. 
1980). 
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medical  care  to  patients  are  emergency 
medical  services.* 

Accordingly,  to  the  extent  that  FABB 
members  are  engaged  in  activities  that 
directly  provide  emergency  medical  services 
to  patients,  that  is,  the  blood  bank  deposits 
are  used  for  emergency  transfusions  or  other 
emergency  care  for  patients,  and  when  time 
is  of  the  essence  to  transport  blood  to 
freezing  units,  such  activities  qualify  as  a  use 
in  emergency  medical  services.* 

However,  priority  allocation  levels  only 
apply  to  allocations  made  by  suppliers  to 
end-users  that  qualify  as  bulk  purchasers  or 
wholesale  purchaser-consumers.  Section 
211.103  provides  in  part: 

The  allocation  levels  listed  in  this  section 
only  apply  to  allocations  made  by  suppliers 
to  end-users  which  are  bulk  purchasers  and 
to  wholesale  purchaser-consumers.  Suppliers 
shall  allocate  to  all  purchasers  to  which  the 
allocation  levels  apply  in  accordance  with 
the  provisions  of  {  211.10.  End-users  which 
are  bulk  purchasers  and  wholesale 
purchaser-consumers  which  are  entitled  to 
purchase  motor  gasoline  under  an  allocation 
level  not  subject  to  an  allocation  fraction 
shall  receive  First  priority  and  be  supplied 
sufficient  amounts  to  meet  100  percent  of 
their  allocation  requirements. .  .  . 

The  term  “bulk  purchaser”  is  dehned  in 
§  211.102  for  the  pu^ose  of  10  CFR  Part  211, 
Subpart  F  and  provides: 

"Bulk  purchaser”  means  any  Arm  which  is 
an  ultimate  consumer  which,  as  part  of  its 
normal  business  practices,  purchases  or 
obtains  motor  gasoline  from  a  supplier  and 
either  (a]  receives  delivery  of  that  product 
into  a  storage  tank  substantially  under  the 
control  of  that  firm  at  a  fixed  location,  or  (b) 
with  respect  to  use  in  agricultural  production, 
receives  delivery  into  a  storage  tank  with 
capacity  not  less  than  50  gallons 
substantially  under  the  control  of  that  Arm. 

The  term  wholesale  purchaser-consumer  is 
deAned  in  {  211.51  as: 

.  .  .  any  Arm  that  is  an  ultimate  consumer 
which,  as  part  of  its  normal  business 
practices,  purchases  or  obtains  an  allocated 
product  from  a  supplier  and  receives  delivery 
of  that  productinto  a  storage  tank 
substantially  under  the  control  of  that  Arm  at 
a  Axed  location  and  which  either  (a] 
purchased  or  obtained  more  than  20,000 
gallons  of  that  allocated  product  for  its  own 
use  in  agricultural  production  in  any 
completed  calendar  year  subsequent  to  1971; 
(b]  purchased  or  obtained  more  than  50,000 
gallons  of  that  allocated  product  in  any 
completed  calendar  year  subsequent  to  1971 
for  use  in  one  or  more  multi-family 
residences;  or  (c)  purchased  or  obtained  more 
than  84,000  gallons  of  that  allocated  product 
in  any  completed  calendar  year  subsequent 
to  1971. 

Thus,  a  Arm  that  is  an  ultimate  consumer 
and  as  part  of  its  normal  business  practice 


*See  American  Red  Cross,  Interpretation  1980-32, 
issued  September  29, 1980. 

*  It  should  be  noted  that  the  FAAB  situation  is 
distinguishable  from  Baker.  The  hospitals  served  by 
FABB's  members  provide  care  to  any  patient 
admitted  for  treatment  rather  than  only  to  a  client  of 
the  particular  community's  blood  bank  service. 
Moreover,  blood  bank  deposits  cannot  be  obtained 
by  individuals  in  the  event  that  an  emergency 
situation  arises. 


purchases  or  obtains  an  allocated  product 
directly  into  a  storage  tank  under  die  control 
of  that  Arm  and  at  a  Axed  location  may 
qualify  as  a  bulk  purchaser  or  wholesale 
purchaser-consumer.  A  Arm  may  qualify  if 
the  storage  tank  is  leased  by  the  Arm  so  long 
as  it  is  under  the  substantial  control  of  the 
Arm. 

If  FABB  mobile  donor  units  and  blood 
transport  systems  do  purchase  gasoline  on  a 
bulk  purchaser  or  wholesale  purchaser- 
consumer  basis,  the  gasoline  used  for  those 
activities  could  be  purchased  on  a  Arst 
priority  basis.  However,  if  FABB  members  do 
not  qualify  as  either  bulk  purchasers  or 
wholesale  purchaser-consumers  for  their 
emergency  medical  service  end-uses,  they  are 
not  entitled  to  a  priority  allocation  level 
under  the  Mandatory  Petroleum  Allocation 
Regulations.  Each  state  may  establish  priority 
levels  pursuant  to  10  CFR  211.10(d)(2].  That 
section  provides: 

The  second  priority  for  each  supplier  shall 
be  to  distribute  equitably  the  remainder  of 
the  supplier's  allocable  supply  among  all  end- 
users  or  wholesale  purchaser-consumers 
which  are  not  entitled  to  an  allocation  level. 

A  state  may  require  or  authorize  priorities  to 
or  among  such  end-users  or  wholesale 
purchaser-consumers  purchasing  the 
allocated  product  for  the  use  listed  in  the 
allocation  levels  for  that  product  in  the 
subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Except  to  the 
extent  that  FEO  regulations  or  a  State  ofAce 
otherwise  may  require  or  authorize,  local 
governments  and  the  supplier  may  also  give 
priority  to  or  among  such  end-users  or 
wholesale  purchaser-consumers  purchasing 
the  allocated  product  for  the  uses  listed  in  the 
allocation  levels  for  the  product  in  the 
subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Priority 
treatment,  per  se,  when  granted  in 
accordance  with  the  provisions  of  this 
subparagraph,  shall  not  be  considered  a  form 
of  discrimination  among  purchasers  or  any 
other  prohibited  conduct  under  S  210.62  of 
this  chapter.* 

Thus,  Florida  may  establish  priority  levels 
to  enable  FABB  to  obtain  sufAcient  gasoline 
in  time  of  shortage.  Moreover,  if  FABB  is  not 
entitled  to  priority  allocation  levels  under 
S  210.103,  it  may  seek  exception  relief 
pursuant  to  10  CFR  Part  205,  Subpart  D. 

Accordingly,  FABB  members  qualify  for  a 
first  priority  allocation  level  of  motor 
gasoline  pursuant  to  10  CFR  211.103(a),  if  the 
gasoline  is  purchased  on  a  bulk  purchasers  or 
wholesale  purchaser-consumers  basis  for  use 
in  emergency  services  pursuant  to 
S  211.103(b)(3). 

Issued  in  Washington,  D.C.  on  October  17, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Caunselfor 
Interpretations  and  Rulings. 

Interpretation  1980-38 

To:  Dow  Chemical  Company 

Regulations  Interpreted:  10  CFR  211.23, 

211.25(c) 

Code:  GCW-AI — Borrow-Payback 

Operations,  Normal  Business  Practices; 

Normal  Operating  Procedures 


*See  Ruling  1980-2.  45  FR  42246  (June  24, 1980). 


Facts 

Dow  Chemical  Company  (Dow)  is  a 
manufacturer  of  petro^emicals,  entitled 
imder  the  Mandatory  Petroleiun  Allocation 
Regulations,  10  CFR  Part  211,  to  an  allocation 
of  propane  from  Exxon,  Inc.  (Exxon),  its  base 
period  supplier  of  this  product.'  Beginning  in 
the  third  quarter  of  1979  and  continuing  in 
1980,  Exxon  reduced  its  deliveries  to  Dow 
below  Dow’s  allocation  entitlement.  Exxon 
claimed  that  the  parties  had  a  normal 
operating  procedure  to  balance  over¬ 
deliveries  in  one  allocation  calendar  quarter 
with  under-deliveries  in  other  calendar 
quarters  permitted  under  {  211.23.  It  also 
claimed  that  Dow  had  agreed,  under  and 
arrangement  permitted  under  {  211.25(c),  to 
return  propane  delivered  during  the  Arst  two 
quarters  of  1979  in  excess  of  its  allocation 
entitlement.  In  its  request  for  interpretation, 
Dow  seeks  a  determination  that  E^on 
incorrectly  deducted  volumes  of  propane 
from  its  allocations  for  the  last  two  quarters 
of  1979  and  subsequent  quarters  in  1980. 

Dow  contends  that  it  had  no  normal 
operating  procedure  with  Exxon  to  balance 
over-deliveries  in  an  allocation  quarter  with 
under-deliveries  in  subsequent  allocation 
quarters  under  $  211.23.  In  lengthy 
submissions  opposing  Dow’s  request  for 
interpretation,  Exxon  only  established  that 
one  propane  borrow/payback  took  place 
between  Exxon  and  Dow  in  the  last  quarter 
of  1976  and  the  Arst  quarter  of  1977.  Exxon 
Exchange  Agreement  No.  368  (February  28, 
1977).* 

Dow  also  denies  that  as  a  quid  pro  quo  for 
receiving  Exxon’s  over-deliveries  in  the  Arst 
half  of  1979,  it  agreed  to  accept  reduced 
deliveries  in  later  allocation  quarters  under  a 
§  211.25(c)  arrangement.  'The  parties  provide 
conAicting  evidence  in  support  of  their 
respective  positions  with  regard  to  the 
existence  of  a  §  211.25(c)  agreement.*  Dow 
argues  that  even  if  a  §  211.25(c)  agreement 
existed,  Exxon  would  not  be  entitled,  under 
the  terms  of  that  provision,  to  deduct  volumes 
of  propane  from  its  allocations  after  calendar 
year  1979. 

Issues 

1.  Do  Exxon  and  Dow  have  a  normal 
operating  procedure  within  the  meaning  of 

§  211.23  which  would  permit  Exxon  to  deduct 
the  amount  of  propane  supplied  by  Exxon  to 
Dow  in  excess  of  Dow’s  allocation 
entitlement  in  a  given  allocation  quarter  from 
Dow’s  allocation  entitlement  in  subsequent 
allocation  quarters? 

2.  If  not,  could  Exxon  reduce  Dow’s 
allocations  for  any  allocation  quarter  after 


'  Under  10  CFR  211.82  the  “base  period”  for 
propane  is  “each  calendar  quarter  during  the  period 
April  1, 1972,  through  March  31, 1973,  which 
corresponds  to  the  present  calendar  quarter." 

'By  this  document,  enclosed  in  a  letter  from  John 
Frederick,  Dow  Chemical  U.S.A.,  to  Ed  Shannon, 
Exxon  Company  U.S.A  (February  28, 1977],  Dow 
apparently  agreed  to  return  to  Exxon  8,771,054 
gallons  of  propane  at  Exxon’s  refinery  in  Baton 
Rouge,  Louisiana.  See  also  Exxon's  May  9, 1980, 
submission,  attachment  18. 

*  Inasmuch  as  the  interpretive  process  does  not 
lend  itself  to  resolution  of  disputed  issues  of  fact  of 
this  type,  we  are  unable  to  determine  whether,  as 
Exxon  contends,  S  211.2S(c)  properly  applies  in  this 
case.  See  10  CFR  205.2.  205.84(a).  205.8S(b). 
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calendar  year  1979  pursuant  to  a  $  211.2S(c] 
agreement  which  Eiucon  alleges  Dow  entered 
into  during  1979? 

Interpretation 

Exxon  and  Dow  had  no  normal  operating 
procedure  within  the  meaning  of  {  211.23 
imder  which  Exxon  could  reduce  Dow's 
propane  allocations  in  exchange  for  an 
oversupply  of  this  product  in  any  given 
allocation  quarter.  Furthermore,  in  the  event 
that  Exxon  can  demonstrate  the  existence  of 
a  S  211.25(c)  agreement  between  Exxon  and 
Dow  in  which  Dow  agreed  to  receive  reduced 
deliveries  in  exchange  for  an  oversupply  of 
propane  in  the  first  two  quarters  of  1979, 
Exxon  may  not  in  any  case  reduce  Dow's 
allocations  for  any  allocation  quarter 
occurring  after  calendar  year  1979. 

Section  211.23  provides:  Normal  business 
practices.  Nothing  in  this  part  is  intended  to 
exclude  or  supersede  exchange  or  borrow/ 
payback  operations  which  are  normal 
operating  procedures  provided  these 
procedures  are  not  used  to  circumvent  the 
intent  of  this  part. 

Exxon  showed  that  only  once  prior  to  1979 
did  it  over-deliver  propane  to  Dow  in  one 
calendar  quarter  and  balance  this  over¬ 
delivery  with  a  reduction  in  subsequent 
allocations  to  Dow.  The  existence  of  only  one 
such  prior  occurrence  establishes  no 
consistent  historical  pattern  which  could  be 
evidence  of  a  normal  operating  procedure  for 
exchange  or  borrow/payback  operations 
between  Exxon  and  Dow  under  $  211.23.  Nor 
did  Exxon  demonstrate  any  "normal  business 
practice"  providing  for  sudi  borrow/payback 
operations.  The  meaning  of  the  term  "normal 
business  practices"  can  be  determined  by 
reference  to  §  210.62  which  provides,  in 
relevant  part: 

Normal  business  practices,  (a)  Supplier’s 
will  deal  with  purchasers  of  an  allocated 
product  according  to  normal  business 
practices  in  effect  during  the  base  period 
specified  in  Part  211  for  that  allocated 
product,  and  no  supplier  may  modify  any 
normal  business  practice  so  as  to  result  in  the 
circumvention  of  any  provision  of  this 
chapter.  .  .  .  [Emphasis  added.] 

In  its  submissions,  Exxon  did  not 
demonstrate  the  existence  of  any  practice  in 
effect  during  the  base  period  for  propane 
providing  for  exchange  or  borrow/payback 
operations  between  Exxon  and  Dow. 

Exxon  also  claims  that  under  §  211.25(c)  it 
is  permitted  to  subtract  from  Dow’s  propane 
allocation  entitlements  for  the  last  two 
quarters  of  1979,  and  subsequent  quarters  in 
1980,  a  volume  of  propane  equal  to  the 
deliveries  in  excess  of  Dow’s  allocation 
entitlements  which  were  made  during  the 
Hrst  two  quarters  of  1979.  At  the  time  the 
alleged  agreement  between  Exxon  and  Dow 
to  borrow/payback  on  future  allocations 
would  have  taken  place,  $  211.25(c)  provided: 

To  accommodate  seasonal  and  other 
fluctuations  in  both  supply  and  demand,  such 
as  requirements  for  agricultural  production, 
suppliers  and  wholesale  purchasers  may 
agree  between  and  among  themselves  either 
to  borrow  on  future  allocations  or  to  defer 
current  allocations  or  both  on  a  volume  for 
volume  basis  within  the  total  allocations  for 
one  calendar  year  as  long  as  such 


arrangements  do  not  result  in  an  involuntary 
reduction  in  allocations  to  other  wholesale 
purchasers.  (Emphasis  added.)  39  FR  35472 
(October  1, 1974).« 

Thus,  during  early  1979,  the  express 
language  of  S  211.25(c)  provided  for  borrow- 
payba^  agreements  on  allocations  within 
one  calendar  year  only.  Continental  Oil  Co., 
Interpretation  1975-30, 42  FR  23742  (May  10, 
1977),  supports  this  conclusion.* That 
Interpretation  determined  that  purchasers 
were  not  required  to  return  product  supplied 
under  a  S  211.25(c)  agreement  in  a 
subsequent  calendar  year,  stating: 

Section  211.25(c)  permits  “borrow-pay 
back"  on  a  volume  for  volume  basis  of 
allocated  products  between  suppliers  and 
wholesale  purchasers  within  a  calendar  year. 
A  definite  period  of  time  during  which  aU 
transactions  under  S  211.25(c)  must  be 
completed  is  necessary  so  that  FEA  can  test 
compliance  with  the  regulations.  Section 
211.25(c)  clearly  refers  to  a  calendar  year  as 
the  deflnite  period  during  which  transactions 
for  that  period  must  be  completed. 
Consequently,  adjustments  pursuant  to 
S  211.2S(c)  .  .  .  must  have  been  made  during 
[the  same  calendar  year].  .  .  .  42  FR  23742. 

Therefore,  even  if  Exxon  can  demonstrate 
the  existence  of  a  speciflc  borrow/payback 
agreement  under  $  211.25(c],  it  still  would  be 
precluded  from  deducting  any  1979 
oversupplies  of  propane  from  Dow’s  1980 
allocation  entitlements. 

Accordingly,  even  if,  as  Exxon  alleges, 

Dow  and  Exxon  entered  into  a  $  211.25(c] 
borrow/payback  agreement  in  1979,  under 
the  Mandatory  Petroleum  Allocation 
Regulations  Exxon  is  required  to  offer  to  sell 
to  Dow  any  volumes  of  propane  which  it  has 
withheld  from  Dow’s  allocations  for  1980. 

Issued  in  Washington,  D.C.  on  October  21, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-39 
To:  Standard  Oil  Company  (Indiana) 
Regulations  Interpreted;  10  CFR  211.9(a)(1), 
211.10,  211.10(b),  211.12.  211.23,  211.25(b), 
211.51,  211.103:  Ruling  1974-21 
Code:  GCW-AI — ^Allocation  Entitlement; 

Base  Period  Volume;  Exchange  Agreements 
;  Matching  Purchase  and  Sale  Transactions; 
Part  211,  Subpart  F;  Supplier/Purchaser 
Relationship;  Unlike  Product  Exchange 
Transactions 

Facts 

In  January  1978,  Amoco  Oil  Company 
(Amoco),  a  wholly-owned  subsidiary  of  the 
Standard  Oil  Company  (Indiana),  entered 
into  an  agreement  with  Chevron  U.S.A.,  Inc., 
(Chevron)  to  purchase  from  Chevron  200,000 


*By  Final  Rule  effective  January  1, 1980,  the 
following  language  was  added  to  S  211.25(c]: 

With  respect  to  allocated  natural  gas  liquid 
products,  such  transactions  are  permitted  within  the 
total  allocations  for  any  agreed  upon  12  month 
period.  44  FR  60638  (October  19, 1979). 

*The  same  conclusion  is  reached  in  Northeast 
Amoco.  5  DOE  f  81.207  (March  19, 1980)  and  in 
Richard  P.  Cniikshank,  5  DOE  ^  82.017  (February 
29. 1980). 


barrels  of  motor  gasoline  during  January  and 
February  1978.  Pursuant  to  this  agreement 
this  sale  was  conditioned  upon  Amoco  selling 
Chevron  200,000  barrels  of  No.  2  heating  oil. 
Motor  gasoline  is  allocated  under  the 
provisions  of  10  CFR  Part  211.  However,  No.  2 
heating  oil  is  no  longer  allocated  under  these 
regulaUons.  10  CFR  211.1(b)(5),  41  FR  24516 
(June  16, 1976). 

In  its  request  for  interpretation,  Amoco 
argues  that  it  is  entitled  to  receive  an 
allocation  of  motor  gasoline  frt)m  Chevron 
based  on  the  matching  purchase  and  sale  or 
unlike  product  exchange  transaction.'  Amoco 
argues  further  that  under  the  Mandatory 
Petroleum  Allocation  Regulations  it  need  not 
supply  No.  2  heating  oil  to  Chevron.  In  its 
comments  to  Amoco’s  submission  Chevron 
contends  that  unlike  product  exchanges  do 
not  give  rise  to  mandatory  supplier/ 
purchaser  relationships. 

Issues 

Is  a  Arm  which  received  motor  gasoline 
during  the  base  period  as  part  of  a  matching 
purchase  and  sale  or  unlike  product  exchange 
transaction,  entitled  to  receive  an  allocation 
of  motor  gasoline  based  on  that  transaction? 

If  so,  is  receipt  of  this  allocation  contingent 
upon  the  Arm  supplying  the  other  petroleum 
product  which  it  supplied  in  the  exchange  if 
that  product  is  exempt  from  the  Mandatory 
Petroleum  Allocation  Regulations? 

Interpretation 

Amoco  is  enUtled  to  receive  an  allocation 
of  motor  gasoline  from  Chevron  based  upon 
Amoco’s  receipt  of  that  product  from 
Chevron  pursuant  to  the  matching  purchase 
and  sale  or  exchange  transacAon  which  took 
place  during  the  base  period  for  motor 
gasoline.  Moreover,  Amoco’s  entitlement  to 
an  allocation  of  motor  gasoline  from  Chevron 
is  not  conditioned  upon  Amoco  supplying 
Chevron  with  No.  2  heating  oil. 

The  general  supplier/purchaser  rule 
provides  that  each  supplier  of  an  allocated 
product  must  supply  all  wholesale  purchaser- 
resellers  and  all  wholesale  purchaser- 
consumers  which  purchased  or  obtained  that 
allocated  product  from  that  supplier  during 
the  base  period  as  speciAed  in  10  CFR  part 
211,  Subparts  D  through  K.  10  CFR  211.9(a)(1). 

The  term  "supplier”  is  deAned  in  §  211.51, 
in  relevant  part  as  follows: 

"Supplier"  means  any  Arm  •  •  •  which 
presently,  during  the  base  period,  or  during 
any  period  between  the  base  period  and  the 
present  supplies,  sells,  transfers  or  otherwise 
furnishes  (as  by  consignment)  any  allocated 
product  or  crude  oil  to  wholesale  purchasers 
or  end-users  *  *  *.  (Emphasis  added.) 

The  terms  "wholesale  purchaser- 
consumer"  and  "wholesale  purchaser- 
reseller”  are  also  deAned  in  $  211.51,  in 
relevant  part,  as  follows: 

"Wholesale  purchaser-consumer"  means 
any  Arm  that  is  an  ultimate  consumer  which, 
as  part  of  its  normal  business  practices, 
purchases  or  obtains  an  allocated  product 
from  a  supplier  *  *  *  and  *  *  *  purchased  or 


'  This  transaction  took  place  during  the  base 
period  for  motor  gasoline,  set  forth  in  {  211.102  as 
“the  month  of  the  period  November  1977  through 
October  1978  corresponding  to  the  current  month.” 
44  FR  42549  (July  19. 1979). 
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obtained  more  than  84,000  gallons  of  that 
allocated  product  in  any  completed  calendar 
year  subsequent  to  1971. 

•  *  •  *  • 

“Wholesale  purchaser-reseller”  means  any 
firm  which  purchases,  receives  through 
transfer,  or  otherwise  obtains  (as  by 
consignment]  an  allocated  product  and 
resells  or  otherwise  transfers  it  to  other 
purchasers  *  *  *.  (Emphasis  added.) 

Since  Amoco  obtained  200,000  gallons  of 
motor  gasoline  from  Chevron  under  the 
matching  purchase  and  sale  or  unlike  product 
exchange  in  calendar  year  1978,  Amoco  is 
either  a  “wholesale  purchaser-consumer,”  or, 
if  it  resold  or  otherwise  transferred  this 
product,  a  “wholesale  purchaser-reseller,”  or 
both.* Since  Chevron  transferred  or  otherwise 
furnished  this  motor  gasoline  to  Amoco  imder 
the  1978  matching  purchase  and  sale  or 
unlike  product  exchange.  Chevron  is  a 
“supplier”  of  this  product. 

Allocation  levels  of  motor  gasoline  are  set 
forth  in  $  211.103  for  certain  specified  uses. 
The  volumes  of  motor  gasoline  to  which 
wholesale  purchaser-resellers  and  wholesale 
purchaser-consumers  with  allocation  levels 
under  §  211.103  are  entitled  are  set  forth  in 
S  211.12(b).  Under  that  provision  the 
minimum  amount  of  an  allocated  product 
which  a  wholesale  purchaser-reseller  is 
entitled  to  purchase  from  a  supplier  is  its 
“base  period  use”  of  that  product  obtained 
from  that  supplier  multiplied  by  the  supplier's 
“allocation  fraction."  *  ^cept  for  the 
Department  of  Defense  under  limited 
circumstances,*  wholesale  purchaser- 
consumers  with  allocation  levels  of  motor 
gasoline  also  receive  this  product  as  a 
function  of  their  “base  period  use.”  * 

’Amoco  is  therefore  also  a  wholesale  purchaser 
of  motor  gasoline.  Section  211.51  defines  the  term 
"wholesale  purchaser"  as  "a  wholesale  purchaser- 
reseller  or  wholesale  purchaser-consumer,  or  both.” 

’Section  211.12(b)(1)  provides,  in  relevant  part, 
that: 

The  volume  supplied  to  a  wholesale  purchaser- 
reseller  by  each  of  its  suppliers  shall  equal  the  sum 
of  (i)  any  amounts  which  that  purchaser  has 
certified  to  a  supplier  to  be  for  ultimate  use  under 
an  allocation  level  not  subject  to  an  allocation 
fraction  plus  (ii)  the  product  of  that  supplier's 
allocation  fraction  multiplied  by  an  amount  equal  to 
that  part  of  that  wholesale  purchaser's  base  period 
use  purchased  or  obtained  from  that  supplier  minus 
any  amounts  which  that  purchaser  has  certified  to 
be  for  ultimate  use  under  an  allocation  level  not 
subject  to  an  allocation  fraction. 

Accordingly,  a  wholesale  purchaser-reseller 
receives  allocations  of  motor  gasoline  which  exceed 
its  base  period  use  multiplied  by  its  supplier's 
allocation  fraction  if  it  supplies  customers  entitled 
to  allocation  levels  not  subject  to  an  allocation 
fraction.  See  10  CFR  211.103. 

*See  10  CFR  211.103(b)(1). 

’Section  211.12(b)(2)  provides  in  relevant  part: 

The  volumes  supplied  to  a  wholesale  purchaser- 
consumer  or  end-user  by  each  of  its  suppliers  shall 
equal  the  sum  of  (i)  that  part  of  the  wholesale- 
purchaser's  or  end-user's  allocation  requirements 
supplied  directly  by  that  supplier  under  an 
allocation  level  not  subject  to  an  allocation  fraction 
plus  (ii)  that  part  of  the  wholesale  purchaser's  or 
end-user's  allocation  requirements  supplied  by  that 
supplier  under  an  allocation  level  subject  to  an 
allocation  fraction. 

The  term  "allocation  requirements"  is  defined  in 
§  211.10(b)(2)(iii)  which  states,  in  relevant  part  that: 


“Base  period  use”  is  deHned  in 
S  211.10(b)(2](ii]  in  relevant  part  as: 

*  *  *  [B]ase  period  volume  or  adjusted 
base  period  volume,  as  appropriate.  A 
wholesale  purchaser's  base  period  volume  of 
a  particular  allocated  product  is  the  volume 
of  that  allocated  product  purchased  or 
obtained  during  the  appropriate  base  period 
as  determined  in  accordance  with  S  211.12(c) 

*  *  *.  (Emphasis  added.) 

Thus,  under  the  general  rule  set  forth  in 
S  211.10(b)(2)(ii],  a  wholesale  purchaser's 
base  period  use  of  a  particular  allocated 
product  includes  all  volumes  of  that  product 
obtained  by  that  purchaser  during  the 
appropriate  base  period,  including  volumes  of 
the  product  obtained  pursuant  to  exchanges. 
See  Pester  Refining  Company,  4  DOE  ^  80,164 
(October  5, 1979)  at  80,859-60.  Accordingly, 

S  211.12(c]  provides  in  relevant  part: 

*  *  *  [E]ach  supplier  *  •  *  which  sells  an 
allocated  product  to  a  wholesale  purchaser  or 
end-user  entitled  to  an  allocation  level  which 
is  a  percentage  of  a  base  period  use  shall 
report  to  each  of  those  purchasers  with 
respect  to  each  allocated  product,  the  volume 
of  product  which  it  sold  to  or  transferred  to 
that  purchaser  in  each  base  period. 

(Emphasis  added.)* 

By  requiring  that  each  supplier  include  in 
its  wholesale  purchasers'  base  period  use  all 
of  the  volume  of  an  allocated  product  which 
it  “sold  to  or  transferred  to”  such  purchasers 
in  each  base  period,  these  rules  implement 
the  express  congressional  directive  contained 
in  S  4(c)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (EPAA), 
Pub.  L  No.  93-159  (November  27, 1973),’ 
requiring,  to  the  extent  practicable  and 
consistent  with  the  objectives  of  EPAA 
$  4(b),  that  any  allocation  program  for  a 
reHned  petroleum  product  based  on  a 
historical  base  period  reflect  volumes  of  that 
product  “sold  or  otherwise  supplied”  to  each 
independent  marketer  and  reHner  during  that 
base  period. 

To  give  effect  to  the  purpose  of  an 
allocation  system  based  on  a  historical  base 
period,  all  of  the  volumes  of  an  allocated 
product  transferred  to  a  wholesale  purchaser 
during  the  base  period  should  generally  be 
included  in  the  purchaser's  base  period  use. 
Any  exceptions  to  this  general  rule  must  be 
strictly  construed  in  order  to  prevent  a 
disruption  in  the  supply  of  the  allocated 
product  to  wholesale  purchasers  that 
purchased  or  obtained,  and  resold, 
transferred  or  consumed  it  in  the  ordinary 
course  of  their  business.  See  EPAA 
S  4(b)(1)(F);  Standard  Oil  Company  (Indiana), 
Interpretation  1986-11, 45  FR  42250  (June  24, 
1980]  at  42251.* 

The  allocation  requirement  of  an  end-user  or 
wholesale  purchaser-consumer  is  the  product  of  that 
purchaser's  •  *  •  base-period  use  multiplied  by  the 
applicable  allocation  level.  (Emphasis  added.) 

’The  parallel  rule  for  motor  gasoline  is  set  forth 
at  10  CFR  211.103(e). 

’  15  U.S.C.  751  et  seq.  (1976). 

*  Accord,  Ruling  1974-25.  39  FR  32901  (September 
12, 1974),  holding  that  spot  purchases  of  motor 
gasoline  during  the  base  period  are  included  in  a 
wholesale  purchaser's  base  period  use: 

Section  211.10(b)(2)(ii)  provides  that  a  “  *  *  * 
wholesale  purchaser's  base  period  volume  of  a 
particular  allocated  product  is  the  volume  of  that 


Section  211.10(b)(2](ii]  provides  one 
specific  exception  ^m  the  general  rule  that 
all  volumes  of  an  allocated  product  obtained 
by  a  wholesale  purchaser  during  the  base 
period  are  included  in  the  purchaser's  base 
period  use  of  that  product.  This  exception 
further  supports  the  conclusion  that  volumes 
of  an  allocated  product  obtained  in  unlike 
product  exchanges  form  part  of  a  wholesale 
purchaser's  base  period  use  of  that  product. 

As  stated  in  $  211.10(b)(2)(ii): 

Base  period  volume,  however,  does  not 
include  any  amounts  of  an  allocated  product 
obtained  pursuant  to  in  kind  exchange 
agreements  involving  a  single  product  which 
are  normal  business  operating  procedures 
except  the  difference  between  the  total 
amounts  received  under  exchange 
agreements  and  the  total  amounts  supplied  to 
customers  through  exchange  agreements. 

*  *  *  (Emphasis  added.) 

Thus,  although  a  wholesale  purchaser's 
base  period  use  of  an  allocated  product  for  a 
period  which  corresponds  to  a  base  period 
does  not  include  volumes  obtained  in  an 
equal  volume  exchange  transaction  involving 
a  single  product,  any  excess  volume  received 
over  volume  supplied  by  a  wholesale 
purchaser  in  such  an  exchange  is  included  in 
its  base  period  use  of  that  product.  See 
Celanese  Corp.,  Interpretation  1974-17, 42  FR 
25655  (May  18, 1977);  Time  Oil  Company,  1 
FEA 1  20,701  (October  31, 1974).  Since  a 
wholesale  purchaser's  base  period  use  for 
each  allocated  product  is  calculated 
separately,*  all  of  the  volume  of  a  particular 
allocated  product  received  during  a  base 
period  by  a  wholesale  purchaser  pursuant  to 
an  unlike  product  exchange  agreement  is 
included  in  its  base  period  use  of  that 
product. 

Chevron  cites  SS  211.25(b]  and  211.23  in 
support  of  its  contention  that  base  period 
unlike  product  exchanges  do  not  give  rise  to 
mandatory  supplier/purchaser  relationships 
and  that  volumes  of  an  allocated  product  thus 
obtained  do  not  form  part  of  a  wholesale 
purchaser's  base  period  use.  Section  211.25(b) 
provides: 

In  order  to  alleviate  imbalances,  suppliers 
may  make  normal  business  exchanges  among 
themselves.  (Emphasis  added.) 

This  provision  clearly  does  not  exempt 
normal  business  exchanges  from  the 
allocation  provisions  of  10  CFR  Part  211, 
merely  stating  that  such  exchanges  are 
permitted  in  order  to  alleviate  imbalances. 

Section  211.23  provides  that: 

Nothing  in  this  part  is  intended  to  exclude 
or  supersede  exchange  or  borrow/payback 
operations  which  are  normal  operating 
procedures  provided  these  procedures  are  not 

allocated  product  purchased  or  obtained  during  the 

appropriate  base  period . .  The  language  in 

this  section  does  not  distinguish  between  purchases 
made  on  the  basis  of  a  continuing  relationship  and 
those  made  on  a  spot  basis  in  a  base  period.  In 
addition,  exclusion  of  spot  sales  from  base  period 
volume  would  conflict  with  the  purpose  of  the 
Mandatory  Petroleum  Allocation  Regulations  to 
assure  supplies  to  wholesale  purchaser-consumers 
and  end-users  with  reference  to  their  supply  levels 
in  the  appropriate  base  period,  since  such  exclusion 
would  result  in  a  base-period  volume  which  might 
not  accurately  reflect  actual  supply  levels  in  the 
base  period.  (Emphasis  added.) 

*10  CFR  211.10(b)(2)(ii).  211.12(c). 
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used  to  circumvent  the  intent  of  this  part. 
(Emphasis  added.) 

As  indicated  by  the  plain  language  of 
S  211.23,  exchanges  wUch  are  normal 
operating  procedures  are  not  excluded  or 
superseded  by  other  supply  obligations  to 
which  a  supplier  may  be  subject  under  Part 
211.  Thus,  exchanges  of  like  or  unlike 
products  between  firms  which  are  subject  to 
Part  211  are  not  prevented  by  the  operation  of 
S  S  211.10  and  211.12  which  provide  for 
allocations  to  certain  base  period  customers 
of  a  supplier,  and  which  prescribe  the  method 
of  calculating  these  allocations. ‘"Such 
exchanges  are  also  not  “superseded”  by 
these  provisions,  since  under  S  211.10(b)(1), 
supra  note  10,  the  volumes  of  an  allocated 
produced  supplied  under  exchange 
agreements  are  deducted  from  the  supplier’s 
“allocable  supply”  and  accordingly,  are  not 
subject  at  the  time  of  the  exchange  to 
reduction  by  application  of  the  supplier's 
allocation  fraction.  By  its  own  terms  S  211.23 
provides  only  that  exchanges  of  allocated 
products  which  are  normal  operating 
procedures  are  not  excluded  or  superseded 
by  other  provisions  of  Part  211  even  though 
such  exchanges  could  result  in  reduced 
allocations  to  other  base  period  customers  of 
a  supplier  in  the  allocation  period  during 
whi^  these  exchanges  take  place,  provided 
such  exchanges  do  not  circumvent  the  intent 
of  Part  211.  However,  S  211.23  cannot  be 
construed,  as  suggested  by  Chevron,  as 
totally  exempting  volumes  supplied  under 
such  agreements  from  the  allocation 
regulations  of  Part  211,  in  direct  conflict  with 
the  specific  language  of  §§  211.10  and  211.12. 

While  motor  gasoline  obtained  by  Amoco 
from  Chevron  during  the  base  period  under 
an  unlike  product  exchange  does  form  part  of 
Amoco’s  base  period  use  of  motor  gasoline, 
there  is  no  requirement  in  the  Mandatory 
Petroleum  Allocation  Regulations  that  Amoco 
supply  Chevron  with  No.  2  heating  oil,  a 
petroleum  product  not  subject  to  allocation 
controls.  This  conclusion  is  supported  by 
Ruling  1974-21,  39  FR  24359  (July  2. 1974). 

That  Ruling  explained  the  nature  of  supplier/ 
purchaser  relationships  created  by  base 
period  exchanges  of  crude  oil  for  refrned 
petroleum  products,  stating  that  the  party  to 
an  exchange  that  supplied  crude  oil  during 
the  base  period  was  required  to  maintain  that 
supplier/purchaser  relationship  for  the 
duration  of  the  crude  oil  allocation  program. 
39  FR  at  24369.  Under  Ruling  1974-21  an 
exchange  partner  that  supplied  an  allocated 
product  in  exchange  for  crude  oil  would  be 
required  to  maintain  that  supplier/purchaser 
relationship  as  prescribed  in  the  allocation 


Under  $  211.10(b).  a  supplier's  “allocable 
supply”  for  purposes  of  determining  its  allocation 
fraction  for  an  allocated  product  in  any  given  month 
represents  the  volume  of  that  product  which  the 
supplier  has  available  for  distribution  to  its 
customers.  Section  211.10(b)(1)  states  in  relevant 
part 

Allocable  supply.  Each  supplier’s  allocable 
supply  of  an  allocated  product  for  a  period  which 
corresponds  to  a  base  period  shall  be  equal  to  its 
total  supply  for  that  period,  which  is  the  sum  of  its 
estimated  production,  including  amounts  received 
under  processing  and  exchange  agreements  *  *  * 
less  *  *  *  any  amounts  supplied  to  customers 
through  exchange  agreements.  *  •  *  (Emphasis 
added.) 


regulations  for  that  particular  product. 
However,  a  non-allocated  product  was  not 
required  to  be  supplied  in  exchange  for  the 
crude  oil  allocation.  As  stated  in  Ruling  1974- 
21: 

To  the  extent  that  refined  petroleum 
products  are  the  subject  of  exchange 
agreements  for  domestic  crude  oil  *  *  *  the 
delivery  thereof  in  exchange  for  crude  oil 
would  be  governed  by  provisions  of  the 
regulations  which  rebate  the  allocation  of 
such  products.  *  *  *  To  the  extent  non- 
^llocated  products  (such  as,  for  example, 
asphalt)  are  involved  in  any  such  exchanges, 
the  exchange  of  such  products  would  be 
governed  by  the  terms  of  the  *  *  *  contract 
in  effect  between  the  parties.  *  *  * 

Therefore,  ui>on  expiration  of  any  such 
contract  the  exchange  of  the  non-allocated 
products  would  no  longer  be  a  condition  to 
deliveries  of  crude  oil  under  §  211.63(a). 
Compensation  for  these  deliveries  of  crude 
oil  would  thereafter  be  governed  by  the  price 
regulations  in  Part  212  Id.  ** 

Accordingly,  Amoco  is  entitled  to  an 
allocation  of  motor  gasoline  from  Chevron  for 
the  months  corresponding  to  the  base  period 
months  of  January  and  February  of  1978. 
Moreover,  Amoco  need  not  supply  Chevron 
with  No.  2  heating  oil  in  exchange  for 
obtaining  this  allocation  of  motor  gasoline. 
However,  Amoco  must  compensate  Chevron 
for  the  motor  gasoline  it  purchases  under  the 
allocation  as  provided  for  in  the  pricing 
provisions  of  the  Mandatory  Petroleum  Price 
Regulations,  10  CFR  Part  212. 

Issued  In  Washington,  D.C.  on  October  21. 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-40 
To:  Chevron  U.SA.  Inc. 

Regulation  Interpreted:  10  CFR  21278 
Code:  GCW-PI — ^Definitions  of 

Environmental  Expense  and  Allowed 

Expense;  Part  212  Subpart  D;  Tertiary 

Incentive  Crude  Oil  Program 

Facts 

Chevron  U.SA.  Inc.  (Chevron)  is  a 
domestic  corporation  engaged  in  crude  oil 
exploration  and  production  activities. 
Chevron  has  self-certiffed  a  tertiary 
enchanced  oil  recovery  project,  pursuant  to 
10  CFR  212.78,  known  as  the  “Bradley 
Canyon  Unconventional  Steam  Drive  Project" 
(the  “project”),  which  is  located  in  Cat 
Canyon  Field,  Santa  Maria,  California. 

chevron's  project  utilizes  a  steam 
generator  to  produce  steam  for  injection  into 
an  oil  producing  reservoir.  Under  the  original 
project  design,  feed  water  for  the  steam 
generator  was  to  be  obtained  from  a  local 
shallow  fresh  water  aquifer.  Waste  water  is 
produced  in  association  with  crude  oil  from 
the  project.  The  original  plan  for  the  project 
included  the  disposal  of  the  waste  water 
through  injection  wells  into  the  “Monterey 


"Accord  U.S.A.  Petroleum  Corporation, 
Interpretation  1978-20, 42  FR  7940  (February  8, 

1977),  affd  5  FLA  1  80,555  (February  18, 1977);  Union 
Oil  Company  of  California,  2  FEA  ^  83,017  (January 
17. 1975). 


Shale”  formation.  According  to  the  request 
for  interpretation,  these  waste  water  disposal 
injection  wells  are  allowed  expenses  under 
S  212.78(c)  as  environmental  expenses. 

Chevron  statet  that  the  California 
Department  of  Conservation,  Division  of  Oil 
and  Gas,  has  notifled  Chevron  and  all  other 
affected  operators  of  crude  oil  production 
units  that  waste  water  disposal  into  the 
“Monterey  Shale”  will  no  longer  be 
permitted,  and  that  accordingly.  Chevron 
must  find  alternate  means  of  water  disposal. 
The  Division  of  Oil  and  Gas  issued  this 
notice  because  continued  water  disposal  by 
injection  into  the  “Monterey  Shale”  would  be 
likely  to  interfere  with  and  damage  nearby 
crude  oil  exploration  and  production 
operations. 

According  to  Chevron’s  request  for 
interpretation,  California  requires  that  the 
discharge  of  waste  water  be  conducted  in  an 
environmentally  acceptable  manner.  State 
law  requires  that  Chevron  report  its  expected 
waste  water  discharge  from  the  project  to  the 
Regional  Water  Quality  Control  Board,  which 
would  then  issue  formal  “Waste  Discharge 
Requirements”  for  the  project  according  to 
the  Board’s  regional  water  quality  control 
plan.  The  State  will  accept  a  water 
reclamation  plant  as  an  alternative  to 
injection  disposal  into  the  “Monterey  Shale.” 
The  plant  would  obviate  the  need  for 
issuance  of  “Waste  Discharge  Requirements” 
applicable  to  the  project 

Chevron  states  that  its  discharge 
alternatives,  new  disposal  wells,  surface 
evaporation  ponds,  or  a  combination 
pipeline-treatment  plant  for  ocean  disposal, 
would  be  allowed  expenses  under  §  212.78. 
However,  Chevron  proposes  a  water 
reclamation  plant  as  its  preferred  alternative 
to  conform  to  California’s  regulation  of 
environmental  water  quality  because  the 
plant  would  totally  eliminate  waste  water 
discharge.  The  water  reclamation  plant 
would  recover  waste  water  produced  with 
crude  oil  and  process  it  for  reuse  as  steam 
generator  feed  water  rather  than  disposing  of 
it.  In  this  manner,  damage  to  fresh  water 
sands  would  be  avoided  and  neighboring  oil 
wells  would  not  be  affected.  The  proposal 
would  also  avoid  the  possibility  of  formation 
fracturing  and  microearthquakes  that  could 
result  from  further  waste  water  injection.  In 
addition,  the  25,000  barrels  of  water  that 
Chevron  has  been  withdrawing  from  the 
fresh  water  aquifer  each  day  would  be 
conserved  and  would  therefore  be  available 
for  use  in  agriculture,  the  principal  industry  in 
the  area. 

Although  not  specifically  required  to  utilize 
a  water  reclamation  plant  Chevron  submits 
that  its  proposal  is  a  reasonable  means  of 
complying  with  Jhe  enviromental 
requirements  of  the  State  of  California.  The 
water  reclamation  plant  would  cost  less  than 
the  alternative  methods  of  disposal,  and  it 
would  be  dedicated  entirely  to  the  project. 
Chevron  therefore  requests  an  interpretation 
that  the  cost  of  the  water  reclamation  plant  is 
an  environmental  expense  and  is  therefore  an 
allowed  expense  which  may  be  recouped 
under  the  tertiary  incentive  crude  oil 
program,  at  10  CFR  212.78. 
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Issue 

Is  the  cost  of  Chevron’s  water  reclamation 
plant  an  allowed  environmental  expense 
under  $  212.78(c].  when  the  plant  itself  is  not 
specifically  required  but  is  an  acceptable 
method  of  compliance  with  California 
environmental  statutes  and  regulations 
regarding  disposal  of  waste  water  from  crude 
oil  production  operations? 

Interpretation 

The  cost  of  the  waste  water  reclamation 
plant  incurred  in  connection  with  Chevron's 
EOR  project  is  an  allowed  expense  under  the 
tertiary  incentive  crude  oil  program.  Under 
the  circumstances  of  this  case,  when  State 
regulations  require  that  Chevron  make  a 
determination  among  alternative  means  of 
complying  with  environmental  regulations, 
the  water  reclamation  plant  is  a  reasonable 
means  of  compliance  and  therefore  qualifies 
as  an  "environmental  expense”  as  that  term 
is  defined  in  §  212.78(c). 

The  tertiary  incentive  program  set  forth  at 
10  CFR  212.78,  provides  that  qualified 
producers  that  are  participants  in  qualiHed 
EOR  projects  may  recoup  certain  allowed 
expenses.  Those  “recoupable  allowed 
expenses”  are  deHned  in  {  212.78(c)  as 
follows: 

“Recoupable  allowed  expenses”  means, 
with  respect  to  a  particular  producer,  the 
allowed  expenses  that  are  attributable  to  that 
producer,  provided  that  such  expenses  are 
incurred  in  arm's-length  transactions  and  for 
fair  market  value  and  further  provided  that 
such  expenses  have  been  paid  and  reported 
pursuant  to  subsection  (h)  of  this  section. 
(Emphasis  added.) 

"Allowed  expense"  is  defined  in  $  212.78(c), 
in  pertinent  part,  as  follows: 

"Allowed  expense”  means  seventy-Hve 
percent  of  an  environmental  expense  or 
seventy-Hve  percent  of  an  engineering  and 
laboratory  expense  or  seventy-Hve  percent  of 
an  expense  listed  either  in  the  appendix  to 
this  section  or  in  an  order  issued  pursuant  to 
either  subsection  (e)(2)  or  (e)(3)  of  this 
section).]  (Emphasis  added.) 

With  respect  to  "environmental  expenses,” 

§  212.78(c)  provides  the  following  deHnition: 

"Environmental  expenses”  means  those 
expenses  that  are  incurred  in  connection  with 
a  particular  project  to  the  extent  that  those 
expenses  are  necessary  to  comply  with 
federal  or  state  environmental  regulations 
applicable  to  that  project. 

'The  A.ppendix  to  Section  212.78  lists  items 
on  which  allowed  expenses  for  self- 
certifiable  EOR  techniques  may  be  based, 
and  includes:  "The  costs  of  produced  fluid 
treatment  required  to  assure  environmentally 
acceptable  disposal  of  waste  fluids  from  an 
unconventional  steam  drive  project.”  In  the 
preamble  to  the  final  regulation  establishing 
the  tertiary  incentive  program,  the  DOE 
stated  in  response  to  comments: 

We  agree  that  expenses  incurred  in 
complying  with  environmental  requirements 
should  be  included  in  this  incentive  program 
since  they,  in  many  instances,  impose  a 
substantial  Hnancial  burden  on  a  project  yet 
are  essential  to  our  national  policy  protecting 
the  quality  of  the  environment. 

44  FR  51148  (August  30, 1979). 


The  narrow  question  to  be  resolved  in 
Chevron’s  request  for  interpretation  is 
whether  alternative  means  of  compliance 
come  within  the  meaning  of  that  portion  of 
the  definition  of  environmental  expenses 
which  provides  that  those  expenses  should 
be  "necessary  to  comply  with  federal  or  state 
environmental  requirements.”  Chevron  is 
required  to  protect  the  environment  with 
respect  to  the  waste  water  that  is  produced 
by  the  EOR  project.  Therefore,  the  proposed 
water  reclamation  plant  qualifles  as  an 
environmental  expense  because  it  is  a 
reasonable  means  of  complying  with  the 
State  requirement  that  the  waste  water  is  to 
be  managed  in  an  environmentally 
acceptable  manner. 

Accordingly,  the  cost  of  Chevron’s  water 
reclamation  plant  is  an  allowed  expense  as 
defined  in  §  212.78(c),  in  connection  with  the 
project.  This  conclusion  is  based  on  the 
Hnding  that  the  water  reclamation  plant  is  an 
environmental  expense  necessary  to  comply 
with  State  environmental  regulations 
applicable  to  that  project. 

Issued  in  Washington,  D.C.,  on  October  22, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-41 

To:  Western  Trading  Company 

Regulations  Interpreted:  10  CFR  211.67(d)(2); 

212.53(a) 

Code:  GCW-AI-PI — ^Part  211,  Subpart  C, 

Entitlements  Program,  Export  Sales 

Deduction;  Part  212,  Subpart  C, 

Exemptions,  Export  Sales,  def. 

Facts 

Western  Trading  Company  ("Western”)  is 
a  United  States  corporation  engaged  in  the 
domestic  and  international  purchase  and  sale 
of  reflned  petroleum  products.  Accordingly, 
Western  is  a  "reseller”  as  that  term  is  deflned 
in  10  CFR  212.31  ’  of  the  Mandatory  Petroleum 
Price  Regulations.  Western  has  a  contract 
with  the  United  States  Department  of 
Defense  (DOD)  to  supply  aviation  turbine 
fuel,  jet-A  grade,  to  the  Air  Force  Strategic 
Air  Command  base,  located  in  Grand  Forks, 
North  Dakota.  The  air  base  is  100  miles  from 
the  Canadian  border.  In  order  to  fulfill  this 
contract.  Western  has  entered  into  an 
agreement  with  the  .  Pursuant  to  this 
agreement  Western  would  export 
approximately  barrels  of  naphtha  fraction 
motor  gasoline  to  as  part  of  a  product 
exchange  under  which  Western  would  import 
the  same  quantity  of  aviation  turbine  fuel 
&om  .  The  exchange  would  be  on  a 
barrel-for-barrel  basis,  and  there  would  not 
be  any  net  export  of  hydrocarbons.  At 
present  Western  is  exchanging  aviation 
turbine  fuel  with  on  a  barrel-for-barrel 
basis  under  an  export  license  granted  by  the 
United  States  Department  of  Commerce. 

‘  "Reseller”  means  a  firm  (other  than  a  reHner  or 
retailer)  or  that  part  of  such  a  fum  which  carries  on 
the  trade  or  business  of  purchasing  covered 
products,  and  reselling  them  without  substantially 
changing  their  form  to  purchasers  other  than 
ultimate  customers. 


Issue 

Would  the  proposed  product  exchange 
between  Western  and  constitute  an 
"export  sale”  within  the  meaning  of 
§  212.53(a)  of  unleaded  motor  gasoline, 
requiring  the  refiner  of  the  gasoline  to  deduct 
the  volume  of  the  sale  from  its  crude  oil  runs 
to  stills  pursuant  to  10  CFR  211.67(d)(2)? 

Interpretation 

The  proposed  exchange  between  Western 
and  would  not  constitute  an  "export  sale” 
wi  bin  the  meaning  of  $  212.53(a). 

Accoitiingly,  the  exported  volumes  of  motor 
gasoline  need  not  be  deducted  from  the 
reflner’s  crude  oil  runs  to  stills  under 
S  211.67(d)(2),  provided  that  the  volumes 
exchanged  are  equal.  If  the  volume  of  motor 
gasoline  delivered  by  Western  to  exceeds 
the  volume  of  jet  fuel  received  in  exchange, 
the  difference  in  volume  would  constitute  an 
export  sale  by  Western,  and  accordingly,  the 
reflner  of  the  motor  gasoline  would  be 
required  to  deduct  it  from  its  crude  oil  runs  to 
stills  under  the  entitlements  program  through 
a  retroactive  adjustment. 

Section  211.67(d)(2)  provides  in  pertinent 
part  that: 

The  volume  of  a  reflner’s  crude  oil  runs  to 
stills  in  a  particular  month  for  purposes  of  the 
calculations  in  paragraph  (a)(1)  of  this  section 
and  the  calculations  for  the  national  domestic 
crude  oil  supply  ratio  shall  be  reduced  by 
that  refiner’s  volume  of  export  sales  under 
§  212.53  of  Part  212  of  this  chapter  in  that 
month  of  reflned  petroleum  products 
(including  aviation  fuels  as  deflned  in 
§  211.142  of  this  part,  but  excluding  reflned 
lubricating  oils)  and  residual  fuel  oil, 
including  sales  to  a  domestic  purchaser 
which  certifles  the  product  is  for 
export;  .... 

Export  sales  are  exempt  under  §  212.53(a)* 
from  the  Mandatory  Petroleum  Price 
Regulations.  Neither  the  allocation  nor  the 
pricing  regulations  (10  CFR  Parts  211  and  212) 
define  the  term  "export  sales.” 

In  Mobil  Oil  Corporation,  Interpretation 
1977-16, 42  FR  31151  (June  20, 1977),  the 
Federal  Energy  Administration  (FEA),  a 
predecessor  agency  of  the  Department  of 
Energy  (DOE),  determined  that  aviation  fuel 
sold  by  Mobil  to  DOD  for  shipment  and  use 
at  United  States  military  bases  in  foreign 
countries  was  not  an  export  sale  under 
S  212.53(a),  and  thus,  the  volumes  sold  were 
not  required  to  be  deducted  from  Mobil’s 
crude  oil  runs  to  stills  under  §  211.67(d)(2).  In 
reaching  this  conclusion  the  agency 
examined  the  purpose  of  the  export  sales 
exemption  noting  that  export  sales  under 
S  212.53(a)  are  those  which  produce  revenue 
from  foreign  sources.  'The  F^  also  stated  the 
policy  for  denying  entitlement  benefits  for 
export  sales: 

As  expressed  in  the  preamble  to  the 
amendment  to  10  CFR  211.67(d)(2)  issued  on 
March  29, 1976  (41  FR  13899,  April  1, 1976), 
the  purpose  of  the  deduction  provision  is  to 
ensure  that  cost  equalization  beneflts  under 
the  entitlements  program  are  not  granted  to  a 

‘Section  212.53(a)  provides  that:  “The  prices 
charged  for  export  sales,  including  sales  to  a 
domestic  purchaser  which  certifies  the  product  is 
for  export,  are  exempt." 
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refiner  for  sale  of  products  made  into  the 
world  market  at  uncontrolled  prices  and  that 
the  beneHts  of  the  entitlements  program  and 
domestic  crude  oil  price  controls  are  retained 
within  the  domestic  economy. 

42  FR  at  31151. 

Thus,  since  the  aviation  fuel  was  not  sold 
into  the  world  market,  but  sold  to  DOD  for 
use  in  maintaining  United  States  military 
bases  in  foreign  countries,  any  entitlement 
benefits  associated  with  the  production  of  the 
fuel  would  be  retained  in  the  domestic 
economy. 

This  question  was  further  considered  in 
Guam  Oil  and  Refining  Company, 
Interpretation  1977-36,  42  FR  54270  (October 
5, 1977).  In  Guam,  the  FEA  determined  that  a 
proposed  exchange  of  residual  fuel  oil 
between  Guam  and  a  foreign  corporation 
would  not  require  an  adjustment  imder  the 
export  sales  deduction  of  S  211.67(d)(2)  as 
long  as  the  exchange  was  equal.  Similarly,  in 
Tesoro  Petroleum  Corporation,  Interpretation 
1978-10,  43  FR  15621  (April  14, 1978),  the  DOE 
determined  that  an  exchange  of  residual  fuel 
oil  between  a  United  States  reHner  and  a 
Japanese  customer  on  a  barrel-for-barrel 
basis  was  not  an  export  sale  under 
§  212.53(a). 

Western's  proposed  exchange  of  domestic 
motor  gasoline  with  a  foreign  producer  for 
aviation  fuel  for  use  by  the  DOD  is  analogous 
to  all  three  prior  interpretations.  The  aviation 
fuel  in  this  case  will  be  used  by  the  DOD  at  a 
military  base  not  in  a  foreign  country,  but  in 
the  United  States.  The  entitlement  benehts 
would  stay  within  the  domestic  economy 
since  the  fuel  is  being  consumed  in  the  United 
States  by  an  entity  of  the  United  States 
Government.  Because  the  military  bases  are 
close  to  the  Canadian  border,  this  exchange 
of  fuel  on  a  barrel-for-barrel  basis  may 
actually  result  in  lower  transportation  costs 
for  the  DOD. 

Accordingly,  the  proposed  exchange  of 
motor  gasoline  for  aviation  jet  fuel  between 
Western  and  on  a  barrel-for-barrel  basis 
would  not  constitute  an  export  sale  and  thus, 
the  volumes  exchanged  need  not  be  deducted 
from  the  refiner’s  crude  oil  runs  to  stills  under 
§  211.67(d)(2).  If  Western  exports  more  motor 
gasoline  than  the  aviation  fuel  it  imports,  the 
refiner  of  the  motor  gasoline  must  deduct 
those  volumes  from  its  crude  oil  runs  to  stills 
under  the  entitlements-program  by  means  of 
a  retroactive  adjustment.  _ 

Issued  in  Washington,  D.C.,  on  October  29, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Appendix  B.— Responses  to  Petitions  for 
Reconsideration 


Petitioner 


Interpretation 


Date  of 
response 


Kapsin  and  Oallis 
Realty  Corp. 


Union  Oil  Co.  of 
CaUfomia 


Cro¥¥n  Central  Oct  7. 

Petroleum  Corp., 

19S0-16.  45  FR 
46790  (July  11, 

1980). 

Krenik  Distributors,  Oct  22. 

Inc.,  1960-24,  45 
FR  61566  (Sept 
16,  1980). 


Petition  for  Reconsideration 
Interpretation:  Crown  Central  Petroleum 

Corp. 

Petitioner:  Kapsin  and  Dallis  Realty  Corp. 
Date:  October  7, 1980 

This  is  in  response  to  your  petition 
submitted  on  behalf  of  Kapsin  and  Dallis 
Realty  Corporation  (K&D),  seeking 
reconsideration  of  Crown  Central  Petroleum 
Corporation,  Interpretation  1980-16, 45  FR 
46790  Quly  11, 1980).  For  the  reasons 
discussed  below,  we  have  concluded  that  the 
petition  for  reconsideration  must  be  denied. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of  Energy 
(DOE)  may  be  reconsidered  only  in  certain 
limited  circumstances.  In  such  cases,  the 
burden  is  on  the  petitioner  to  demonstrate 
that  the  interpretation  was  erroneous  in  fact 
or  in  law,  or  that  the  result  reached  in  the 
interpretation  was  arbitrary  or  capricious.  10 
CFR  205.85(f). 

Interpretation  1980-16  concluded  that 
Crown  Central  Petroleum  Corporation 
(Crown)  need  not  place  K&D  in  a  branded- 
retailer  class  of  purchaser  for  sales  of  motor 
gasoline.  Rather,  Crown  could  place  K&D  in 
its  more  similarly  situated  nonbranded- 
independent  retailer  class- of  purchaser.  The 
March  13, 1979,  assignment  order  and  K&D's 
possible  status  as  a  successor  on  the  site  to 
Crown  under  10  CFR  211.106  only  affect 
K&D's  right  to  an  allocation. 

K&D’s  petition  for  reconsideration  raises  a 
number  of  arguments  to  support  your  view 
that  Interpretation  1980-16  is  erroneous.  You 
contend  that  the  Interpretation  is  inconsistent 
with  the  purposes  of  both  S  211.106  and 
Section  2(b)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973  (EPAA),  as  amended. 
Pub.  L  No.  93-159  (November  27, 1973) 
because  a  successor  on  the  site  will  not 
benefit  from  the  transfer  of  an  allocation 
entitlement  if  it  cannot  afford  to  purchase 
motor  gasoline  and  operate  the  business 
without  branded-retailer  status.  While  these 
arguments  may  illustrate  the  possible 
hardship  inherent  in  the  operation  of  a  new 
motor  gasoline  retail  outlet,  they  do  not 
negate  the  Interpretation's  consistency  with 
the  overriding  purpose  expressed  in  §  2(b)  of 
the  EPAA  and  the  Mandatory  Petroleum 
Allocation  Regulations  to  minimize  supply 
dislocations  and  shortages. 

K&D’s  further  assertion  that  Crown  may 
not  place  K&D  in  a  nonbranded  class  of 
purchaser  in  the  absence  of  K&D’s  granting 
Crown  a  release  from  the  lease  agreement  is 
not  correct.  Crown  is  not  required  by  any 
DOE  regulation  to  continue  a  franchise 
agreement  indefinitely.  The  Mandatory 
Petroleum  Allocation  and  Price  Regulations 
only  require  that  normal  business  practices 
between  a  refiner-supplier  and  members  of  a 
given  class  of  purchaser  on  May  15, 1973, 
must  be  maintained  if  purchasers  remain  in 
that  class.  Moreover,  K&D  has  presented  no 
evidence  to  show  that  it  ever  entered  into  a 
franchise  agreement  with  Crown. 

K&D's  ffnal  argument  concerns  the 
existence  of  Crown’s  nonbranded- 
independent  retailer  class  of  purchaser.  The 
validity  of  all  Interpretations  is  based  upon 
the  accuracy  of  the  facts  presented  by  the 
parties.  In  this  case,  the  DOE  has  received  no 
information  from  K&D  to  demonstrate  that 


Crown  has  not  maintained  a  non-branded 
independent  retailer  class  of  purchaser. 
Accordingly,  there  is  no  basis  for 
reconsideration  of  the  result  reached  in  the 
Interpretation. 

Since  K&D  has  failed  to  demonstrate  that 
the  Interpretation  is  erroneous  in  fact  or  in 
law,  or  that  the  Interpretation  is  arbitrary  or 
capricious,  the  petition  for  reconsideration  is 
a  ffnal  order  of  the  Department  of  Energy 
ff-om  which  the  petitioner  may  seek  judicial 
review. 

Petition  for  Reconsideration 
Interpretation:  Krenik  Distributors,  Inc. 
Petitioner  Union  Oil  Co.  of  California 
Date:  October  22, 1980 

This  responds  to  your  petition  submitted  on 
behalf  of  Union  Oil  Company  of  California, 
seeking  reconsideration  of  Krenik 
Distributors,  Inc.,  Interpretation  1980-24 
(August  7, 1980).  For  the  reasons  discussed 
below,  we  have  concluded  that  the  petition 
for  reconsideration  must  be  denied. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of  Energy 
(DOE)  may  be  reconsidered  only  in  certain 
limited  circumstances.  In  such  cases,  the 
burden  is  on  the  petitioner  to  demonstrate 
that  the  Interpretation  was  erroneous  in  fact 
or  in  law,  or  that  the  result  reached  in  the 
Interpretation  was  arbitrary  or  capricious.  10 
CFR  205.85(f). 

Interpretation  1980-24  concluded  that 
Krenik  qualified  as  a  wholesale  purchaser- 
reseller  pursuant  to  10  CFR  211.51  and  was 
entitled  to  an  allocation  of  motor  gasoline 
during  the  period  the  consignment  agreement 
with  Union  was  in  effect.  Under  10  CFR  211.9 
a  mandatory  supplier-purchaser  relationship 
results  from  all  sales  of  motor  gasoline  to 
wholesale  purchaser-resellers  based  on  the 
amount  purchased  or  obtained  during  the 
base  period.  Since  Union  supplied  Krenik 
during  the  base  period  for  motor  gasoline,  as 
set  forth  in  10  CFR  211.102  (the  month  of  the 
period  November  1977  through  October  1978 
corresponding  to  the  current  month).  Union 
was  Krenik's  base  period  supplier.  In 
addition,  because  lO-enik  is  conducting  the 
same  on-going  business  at  a  new  location,  it 
remains  entitled  to  a  motor  gasoline 
allocation  from  its  base  period  supplier. 
Union.  Therefore,  in  accordance  with  10  CFR 
211.9  and  211.11  of  the  Mandatory  Petroleum 
Allocation  Regulations,  Union  must  continue 
to  supply  Krenik  with  motor  gasoline. 

Union's  petition  makes  several  factual 
assertions  to  support  its  view  that 
Interpretation  1980-24  is  erroneous.  Union 
contends  that  Krenik  does  not  have  an  on¬ 
going  business  of  the  same  type  he  conducted 
for  Union.  Moreover,  Union  contends  that 
Krenik  no  longer  has  the  bulk  plant  or  storage 
facilities  to  take  delivery  of  motor  gasoline  or 
make  deliveries  to  any  customers.  In  its 
response  to  Union's  petition,  Krenik  states 
that  it  has  not  been  able  to  maintain  an  on¬ 
going  business  of  the  same  size  that  it  had 
conducted  for  Union  because  Union  has  not 
supplied  it  with  motor  gasoline.  Moreover. 
Krenik  notes  that  its  business  has  been 
substantially  reduced  because  Krenik  has 
been  without  product.  Krenik  also  states  that 
it  no  longer  has  the  bulk  plant  because  Union 
filed  suit  to  remove  Krenik  horn  the  facility 
Union  leased  to  Krenik. 
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The  materials  presented  by  both  Union  and 
Krenik  in  this  proceeding  do  not  alter  the  fact 
that  Krenik  had  an  on-going  business  as  a 
distributor  of  motor  gasoline  under  a 
consignment  agreement  for  the  period  May  1, 
1973  to  January  28, 1978.  Since  Union  and 
Krenik  had  a  supplier-purchaser  relationship 
during  the  base  period  (see  10  CFR  211.102], 
Union  is  obligated  to  supply  Krenik  with 
motor  gasoline.  Although  l6«nik's  business 
has  decreased,  and  it  no  longer  has  the  bulk 
plant  or  storage  faciliUes,  it  still  maintains  a 
viable  operation  that  is  entitled  to  an 
allocation  of  motor  gasoline. 

Since  Union  has  failed  to  demonstrate  that 
the  Interpretation  is  erroneous  in  fact  or  in 
law,  or  that  the  Interpretation  is  arbitrary  or 
capricious,  the  petiUon  for  reconsideration  is 
hereby  denied.  The  denial  of  the  petiUon  for 
reconsideration  is  a  final  order  of  the 
Department  of  Energy  from  which  the 
petitioner  may  seek  judicial  review. 

Appendix  C.— Cases  Dismissed 


File 

No. 

Requester 

Category 

Date 

distrassed 

A-450_ 

CIBRO  Sales  Corp _ 

Price _ _ 

™.  Oct  3. 

A-S69.„ 

Parker  Energy  and 
Petroleum  Co. 

Allocation . 

.  Oct  7. 

A-352™ 

Consolidated  Gat 
Supply  Corp. 

Price_  _ 

.™  Oct  10. 

A-374_ 

Consolidated  Gas 
Supply  Corp. 

Price _ 

™.  Oct  10. 

A-368_. 

Midland  Corp.,  Inc _ 

Price™™™ 

™.  Oct  27. 

A-588„ 

IBM . 

FUA.  _ 

„„  Oct  29. 

A-59e_. 

R.  L  Bums  Corp 

Price ... _ 

™.  Oct  29. 
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